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1. Introduction
1.1 Hong Kong
The CESCR recommended in its concluding observations of 2001 the Government to “review its policy in relation to unfair dismissal, minimum wages, paid weekly rest time, rest breaks, maximum hours of work and overtime pay rates, with a view to bringing such policy into line with the HKSAR’s obligations as set forth in the Covenant”.  With the exception of the introduction of a statutory minimum wage in 2011, the Government has failed to implement the CESCR’s recommendations.

The HKCTU urges the CESCR to express concerns on the continuing violation of the labour rights in Hong Kong. Thousands of female home caretakers are restricted from labour market because of insufficient child care services. Middle-aged and new immigrants are discriminated by employers. Minimum wage is not adequate to safeguard basic living standard. Hong Kong is one of the long working hour’s regions in the World. Also, there is lack of protection on the right to freedom of association, strike and collective bargaining. Social security system, especially retirement protection, is far from adequate.
1.2 Mainland China

The CESCR expressed deep concern in the concluding observation of the initial report of China that the de facto discrimination against internal migrants in the fields of employment, social security, health services, housing and education that indirectly result from inter alia, the restrictive national household registration system (hukou) which continues to be in place despite official announcements regarding reforms. The CESCR also was deeply concerned about the insufficient implementation of existing labour legislation in the State party that has resulted in generally poor conditions of work, including excessive working hours, lack of sufficient rest breaks and hazardous working conditions. Moreover, the CESCR regretted that China’s prohibition of the right to organize and join independent trade unions in the State party.
Since the initial reporting report period in 2005, HKCTU observed that there continues to be a lack of progress towards genuine democratic elections within the All China Federation of Trade Union (ACFTU) and the state monopoly of the ACFTU remains despite some moves towards greater recognition of the positive role of collective bargaining in the resolution of labour disputes and the smoother running of industrial relations. The Chinese workers are still not entitled to genuine freedom of association.  The work of labour rights groups and worker organisers remains severely repressed.
2. Summary of Recommendations
2.1 Hong Kong SAR

A. Childcare services

HKCTU urges the HKSAR government to provide adequate amount of subsided childcare services to address the needs of the population

B. Anti-age and social discrimination

HKCTU urges the HKSAR government to legislation ordinance to eliminate discrimination based on age and place of origin.   
C. Improvement of minimum wage provision

The modest impact of the enactment of statutory minimum wage since May 2011 on poverty alleviation is attributable to the extremely low level of the rate the Government fixed. Minimum wage should be in line with basic living standard. HKCTU invites the CESCR to express concern at the Government’s failure to fulfill its obligations under Article 7(a)(ii) of the Covenant, and to urge the Government to take into account the needs of workers and their families in fixing the SMW rate and to renew the SMW annually instead of bi-annually.
D. Legislation on standard working hours

HKCTU urges the HKSAR government to introduce working time laws immediately, to regulate weekly standard working hours, overtime remuneration rate, maximum working hours, rest breaks at work and daily rest. Meanwhile, employment ordinance should be amended to increase annual leaves and public holidays to international standard.

E. Protection of migrant workers

All unreasonable restrictions on MDWs should be cancelled, including “Two-week rule” and “Live-in requirement”. High agency fee should be regulated. HKCTU urges the HKSAR government to step up inspection. For example, the labour department should conduct frequent unannounced inspections and actively collect evidences. Furthermore, “two week rule” should be cancelled and shelter services can be provided if any migrant workers need to stay in Hong Kong for legal procedures.

F. Enactment of legislation to protect workers who engage in trade union activities
The HKSAR Government should follow the suggestion of ILO in 1998 to grant employees who were dismissed because of engagement in trade union activities a right to resume work. 
HKCTU urges the HKSAR Government to make legal provisions for civil remedies for all forms of anti-union discrimination, and to legislate for laying down objective procedures for determining the representative status of trade unions for collective bargaining purposes.

H. Provision of unemployment benefits and universal pension

The universal retirement protection scheme should be implemented to protect all population, including home caretakers and low income workers. HKCTU urges the government to lower down the management fee by introducing public managed MPF scheme which has low management fee, and/or set up regulation to restrict management fee. Employment Ordinance should be review to cancel the arrangement of MPF employers’ contribution offset long service payment or severance payment.
2.2 Mainland China

A. Article 8: Right to form, join trade union and engage in trade union activities and strikes
HKCTU found that some strikes being harshly repressed as 'illegal work stoppages: while others may be more leniently resolved. HKCTU calld for clarity on this issue and for strikes to be expressly included in the law.
UN bodies have repeatedly “regretted" China's "prohibition of the right to organise and join independent trade unions" and "urged" China "to amend the Trade Union Act to allow workers to form independent trade unions outside the structure of the ACFTU".  The HKCTU is eager to see what follow up will be made to ensure China addresses these concerns.
3. Progress under Specific Articles of the Convention

3.1 Hong Kong SAR
Articles 6 

Insufficient child care services

Hong Kong’s female labour participation rate was only 50.6% in the fourth quarter in 2013, which was much lower than OECD’s average 63% in 2011. Hong Kong has nearly 700,000, or equivalent to one tenth of the total population, home caretakers, among them 99% are female. In contrast of the large amount of home caretakers, the numbers of places of subsidized full-day standalone child care centers are only 690 in the whole territory. In view of this, female home caretakers are hindered to work as there is no child care service support. 
Discrimination against youth and middle-aged 
Hong Kong does not have any provisions against age discrimination. The unemployment rates of youth and middle-aged are higher than the rate of aged 30 to 39 (refer to the table). Without any regulations, employers could reject job applications from youth and middle-aged easily. Hong Kong has Sex Discrimination Ordinance, Radical Discrimination Ordinance (RDO), Disability Discrimination Ordinance and Family Status Discrimination Ordinance. All four ordinances have code of practice on employment. Although these ordinances still have deficiencies, they provide some degrees of protection. Age discrimination is not tackled by any laws right now, therefore youth and middle-aged cannot freely access labour market.
	Age group
	Unemployment rate (Q4 2013)

	15-19
	11.5%

	20-24
	8.4%

	25-29
	3.7%

	30-34
	1.8%

	35-39
	1.9%

	40-44
	2.4%

	45-49
	2.9%

	50-54
	2.7%

	55-59
	2.7%

	>60
	1.9%


Discrimination against new immigrants from mainland China 
According to the RDO, new immigrants from mainland China are not identified as an ethnic minority group. However, as new immigrants from mainland China have different dialects with local residents, they can be easily identified as “outsiders” and thus facing unequal treatment. This vulnerable group is not covered by RDO, so their labour participation rate (47.8%) was lower than total population’s (57.9%) in 2011. 
Articles 7
Minimum wage is not adequate for basic living standard
The HKCTU welcomes the introduction of a statutory minimum wage (SMW) in May 2011, but regret that the SMW has failed to lift low-paid workers and their families out of poverty.

Under the Minimum Wage Ordinance (MWO), the Minimum Wage Commission (MWC), the statutory body entrusted to recommend the SMW rate, must consider the need to sustain Hong Kong’s economic growth and competitiveness, and no regard is given to workers and their families’ cost of living in determining the rate.  The Secretary for Labour and Welfare, speaking on the second reading of the Minimum Wage Bill, stated clearly the Government’s disagreement to the view that the SMW should be sufficient to meet the livelihood needs of employees and their families (Hansard 15 July 2010 p. 11688).  The Secretary also urged Members of the Legislative Council to oppose an amendment to the bill, which stipulates that the MWC should take into account the needs of workers and their families in recommending the SMW rate (Hansard 16 July 2010 p. 12210).
We contend that the Government’s stance is not in line with Article 7(a)(ii) of the Covenant under which the Government is obliged to ensure all workers with remuneration which provides them, as a minimum, with a decent living for themselves and their families.
A study by the Hong Kong Council of Social Service revealed that poverty rate in 2011 was reduced by 0.8 percentage point to 17.1% after the introduction of the SMW.  But the SMW effect began to recede in the first half of 2012, and the poverty rate rose to 17.6% again. 
The modest impact of the SMW on poverty alleviation is attributable to the extremely low level of the rate the Government fixed.  The first SMW rate, effective from 1 May 2011, was fixed at HKD 28 (USD 3.6) for each hour worked.  Assuming a 44-hour working week, this translates into a monthly income of about HKD 5,300 (USD 690), an amount not sufficient to meet the basics needs of a 2-person family, let alone a typical family of 4 (the official poverty lines for a 2-person and 4-person family in 2011 are HKD 7,500 (USD 960) and HKD 13,000 (USD 1,660) respectively).  In annualized term, the first SMW rate represents less than a quarter of per capita GDP, a level which is well below the “norm” of 40 – 50% in comparable economies, and is lower than that of the United States, where the level of minimum wage is the lowest among advanced countries.
Table 1: Ratio of annualized minimum wage to per capita GDP

	Country
	Hong Kong
	USA
	Canada
	Japan
	Australia
	S. Korea
	UK

	Year
	2011
	2013
	2012
	2012
	2012
	2012
	2012
	2012

	Ratio
	23.4%
	23.2%
	30.2%
	39.7%
	41.5%
	46.4%
	47.7%
	51.6%


Source: OECD.StatExtract (http://stats.oecd.org/Index.aspx?DataSetCode=MW_CURP)
Moreover, the adjustment of the SMW has failed to keep pace with rising prices.  Under the MWO, the SMW rate is to be reviewed every two years.  The second SMW rate, effective from 1 May 2013, was fixed at HKD 30 (USD 3.8), a nominal increase of 7.1%.  Yet, inflation over the same period is 8.4%; that means purchasing power of the SMW in May 2013 is 1.1% less than that in May 2011 when the SMW was first introduced.  Given that price level is forecast to rise by 4 – 4.5% a year, workers on minimum wage could be 10% worse off when the SMW rate is expected to be adjusted in May 2015.
Minimum wage should be in line with basic living standard: In light of above, we invite the Committee to express concern at the Government’s failure to fulfill its obligations under Article 7(a)(ii) of the Covenant, and to urge the Government to take into account the needs of workers and their families in fixing the SMW rate.
No provisions on reasonable limitation of working hours and rest break
According to government data, in 2012 there were 1.32 million employees work more than 48 hours per week, equivalent to 47% of total employees. The figure is double as compared with the world average of 22%. 56% of the total employees from six major long working hours sectors, including restaurants, retail, estate management and security, land transport, elderly homes and laundry and dry cleaning services, work more than 50 hours a week. Most of the workers in Hong Kong do not have any means of working time regulations. It negatively affects workers’ health and family. A research conducted by Caritas community services center found that two third of respondents agree long working hours adversely affect their relationship with family members. 76% of respondents said they are suffering from mental and physical illnesses due to long working hours. In addition, rest time in Hong Kong is also far from adequate. Existing statutory minimum annual leaves are only seven days per year. Also, there is no regulation on rest breaks at work and minimum daily rest time. The government has set up a committee to discuss working time. It is going to take three years to consult public whether Hong Kong should have working time regulations. It is suspected that the government is using delay tactics rather than making any commitment.  

Introduction of working time regulations: We urge the government to introduce working time laws immediately, to regulate weekly standard working hours, overtime remuneration rate, maximum working hours, rest breaks at work and daily rest. Meanwhile, employment ordinance should be amended to increase annual leaves and public holidays to international standard. 
Workers on non-standard contracts not adequately protected
Under the Employment Ordinance (EO), “continuous contract employees” are entitled to such benefits as rest days, paid holidays and annual leave, maternity leave and pay, sickness allowance, severance and long service payments etc. subject to the satisfaction of the qualifying periods stipulated therein.  “Continuous contract employees” are those who had been employed under a contract of employment by the same employer for 4 weeks or more and had worked for 18 hours or more each week (the “4 – 18” requirement).

A survey conducted by the Census and Statistics Department in 2009 found that there were 56,300 private sector employees working less than 18 hours per week, more than double the 26,500 of 10 years ago.  They are not entitled to “continuous contract” benefits, and we worry that employers may adopt odd pattern of working hours in order to evade their statutory responsibilities.  For example, the Hong Kong Jockey Club has been accused of employing workers on a 17-hour week basis, and a fast food chain was found to arrange its employees to work for 3 consecutive 48-hour weeks followed by a 1-week break.
Employers may also avoid paying certain “continuous contract” benefits by way of a series of fixed-term contracts and a short break between each contract.  In 2006, a Court of Appeal judge stated that “[t]he situation is clearly unsatisfactory when employers are able to adopt devices which relieve them of their obligation towards their employees” (Wong Man Sum v Wonderland Seafood Restaurant [2007] 1 HKC 365 para 6), and suggested that changes should be introduced to the EO “along the lines ‘The Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002’ of the United Kingdom which implemented the European Union Directive on Fixed Term Work (1999/70/EC)” (para 9).  Regrettably, 8 years after the Court of Appeal rulings, the Government has failed to introduce any measures to plug the loopholes.
Access to employment rights depends to a large extent on whether an individual is employed as an employee.  While it may be justifiable that the EO and the Employee Compensation Ordinance (the ECO) do not apply to the self-employed under contracts for service as these contracts do not involve an employment relationship, problems arise when the status of individuals is so unclear that they cannot be easily classified as being employees or self-employed.  This problem becomes more acute as the existing classifications fail to reflect recent growth of certain flexible or non-standard forms of employment, in particular casual work, zero-hours contracts, fixed term and task employment, agency work, freelancing and “dependent self-employment”.

“Dependent self-employed” mentioned above refer to those self-employed individuals who are not in business on their own account and who contract to provide their personal services to another (and usually contract exclusively to a single person or company at a time).  These “dependent self-employed” are commonly found in the construction and transportation industries.  They are among the principal groups whose employment status is currently in doubt, and are in need of some forms of protection, those relating to occupational health and safety in particular.

Depriving workers on non-standard terms of certain labour rights and benefits is in breach of Article 7 of the Covenant.  We invite the Committee to urge the Government to review the existing EO and ECO with a view to extending their coverage to include all workers under non-standard forms of work arrangements, including casual workers, zero-hours contract workers, fixed term and task workers, agency workers, freelancer and “dependent self-employed”.
Inadequate protection for migrant workers
The concluding observation of the CESCR in 2005 has already given concern on the abuse on migrant domestic workers (MDWs), affected by “two-week rule”. Meanwhile, the compulsory “live-in” requirement that requires all MDWs must stay in the employers’ apartment causes MDWs difficult to get rid from employers’ abuse. Other factors contributing abuse include high agency fee and lack of shelters for abused MDWs. In early 2014, an Indonesian MDW Ms. Eriwiana Sulistyaningsih had been seriously abused by her employer for more than 8 months. The case was revealed only when she was going back to Indonesian for medical treatment. Eriwiana’s case is only a tip of the iceberg. The government has failed to protect the rights and even personal safety of MDWs. 
Besides MDWs, Hong Kong also imports other low skill workers through “Supplementary Labour Scheme” (SLS). The SLS allows employers, who cannot find local workers, to import workers at technician level or below. Elderly home is one the major sector to import care workers from mainland China. Imported workers are required to be paid at least median monthly wages of local workers. But in reality, union has received several complaints about illegal wage deduction. Workers are forced to pay back nearly half of their salaries to employers otherwise they may be sacked. As many of them have to pay around 20,000 RMB, equivalent to two to three month salary. Meanwhile, most of them need to work longer than contracted works. Their living conditions are poor. Same as migrant domestic workers, they are bounded by two week rule which hinders them to file complaints, especially there is no shelter services for them. 

Cancel “Two-week rule”, “Live-in requirement”, regulate agency fee and step up inspection and provide more support to migrant workers: All unreasonable restrictions on MDWs should be cancelled, including “Two-week rule” and “Live-in requirement”. High agency fee should be regulated. We also urge the government to step up inspection. For example, the labour department should conduct frequent unannounced inspections and actively collect evidences. Furthermore, “two week rule” should be cancelled and shelter services can be provided if any migrant workers need to stay in Hong Kong for legal procedures.

Article 8

Obsolete Provisions in the Trade Union Ordinances Restricting Trade Union Development

Legal restrictions on trade unions’ activities via inhibitive provisions stated in the Trade Union Ordinance on trade unions’ administration have not been reviewed, despite repeated criticisms made by the HKCTU. Maintained in the Trade Union Ordinance are obsolete provisions restricting trade unions in using funds for political purposes, in receiving financial contributions from foreign organisations without obtaining permission from the Chief Executive of Hong Kong, and in appointing and electing candidates from outside the union’s sector or occupation as union officers. These provisions were made in 1975 by the ex-colonial government against the background of the 1967 riots. The obsolete provisions are inhibiting, rather than promoting healthy, sustainable development of trade unions and trade union activities 39 years afterwards when Hong Kong has become one of the most globalised economies and metropolitan cities in the world, and labour relations, employments as well as labour disputes are not limited by geographic division any more.

Threats of Undermined Civil Liberties 

Other than the maintenance of the above specific provisions restricting trade union administration in the Trade Union Ordinance, the HKCTU has expressed concerns in the tightening of government control over civil rights of the people in Hong Kong, in particular, freedom of expression and assembly which are directly related to the exercise of the right of freedom to associate and to take industrial action of workers. In 2011, more than 400 people involving in assemblies were prosecuted for “disorderly conduct in public place” and “unlawful assembly”, etc. according to Public Order Ordinance and Summary Offence Ordinance. The number of prosecution was even higher than the total cases regarding the above statutes between 1997 and 2010. Meanwhile, those prosecutions were vague and often unclear. For instance, the definition of the “disorder in public places” is “(1) Any person who at any public gathering acts in a disorderly manner for the purpose of preventing the transaction of the business for which the public gathering was called together or incites others so to act…(2) Any person who in any public place behaves in a noisy or disorderly manner, or uses, or distributes or displays any writing containing, threatening, abusive or insulting words, with intent to provoke a breach of the peace, or whereby a breach of the peace is likely to be caused…”(17B, Cap 245 Public Order Ordinance). Police can easily quote the above statutes to prosecute any protesters in assemblies including workers’ industrial actions.

Moreover, it is accused that police is using delayed prosecution tactic to intimidate protesters. A social activist and lawyer, Ms. Melody Chan, was arrested and prosecuted for “unlawful assembly” in 2013, while the assembly was held in July 2011. As Ms. Chan is now active in the democratic movement for political reform, that is why the police force prosecuted her selectively to threaten other participants. The HKCTU is worry that the civil liberties is eroded by the abuse of the police power. 

When the new Chief Executive Leung Chun Ying sworn in 2012, worries about renewed attempts to legislate a national security bill have not been discarded. Because it is widely believed that Leung Chun Ying is more willing to follow the instructions from the Chinese government. The HKCTU calls the CESCR’s attention on the HKSAR government’s re-introduction of the national security bill to ensure that freedom of speech, assembly and association is not undermined in Hong Kong.  

Lack of protection for strikers of trade union members
According to section 2 of Article 3 of the ILO convention No. 87, the public authorities shall refrain from any interference which would restrict the right to organise activities and or impede the lawful exercise thereof. 

Although the right to strike is permitted by law, it has limited protection. The Public Order Ordinance authorises the use of force to break up strike pickets and demonstrations, and employers can seek an injunction order to suppress workers’ protests. On 28 March 2013, over 500 dock workers under the Hong Kong International Terminals (HIT) went on strike to fight for better salary and working conditions. They occupied the main entrance of the terminals in order to paralyze daily operation. However, HIT applied the emergence injunction order and forced the workers to leave the working area. The court granted the order on 1 April 2013 and the strikers were forced to leave the terminals to camp outside the operational area. The injunction order has weakened the power of the strike and eventually the strike has lasted for 40 days. Not to mention union and workers had to spend a lot of money on the injunction order’s case.

There is also little protection for striking workers, as the law only ensures that, were a worker to be dismissed for participating in a strike, s/he would have the right to sue the employer for compensation but not reinstatement. Three dock workers who participated in the strike in April 2013 have been dismissed just after the end of strike. The HKCTU regrets, repeatedly, the reluctance and ineffectiveness of the HKSAR government in amending Chapter 57 of the Employment Ordinance to authorize the Labour Tribunal to order reinstatement in case of illegal and unfair dismissals, a commitment made by the government to the ILO that has not been materialized since 1999. The government had claimed that the amendment bill would be put on legislators’ tables in the late 2013, but until early 2014 it has not been materialized. The proposed maximum penalty of not following the reinstatement order is only $50,000 HKD (around $6,410 USD), which is too low to deter the harassment to unions.
Absence of Effective Means of Protection against Anti-Union Discrimination
The penalty for anti-union discrimination at the moment is a maximum fine of HKD 100,000 (USD 12,800), and the maximum amount of compensation is set at HKD 150,000 (USD 19,230). Due to difficulties in collecting evidences and establishing the fact of anti-discrimination, litigation against employers for the criminal offence remains a hostile tool to victimized workers. There were several cases of discriminating unions in the past two years.

1) An active union member in the Coach Drivers Union has been dismissed by his employer in August 2013. The Union accuses that the company is trying to threaten other drivers to join the union.

2) Two driving instructors of the Hong Kong School of Motoring were dismissed in January 2013 while they were going to form a union. The instructors protested outside the school for several and eventually they have been allowed to reinstate

3) A cash escort security guard of the Hang Seng Bank, a local famous bank, was dismissed in December 2012 when he communicated with the union to form a concern group in the corporation. 

Those were the quite obvious cases of union discrimination and yet further legal proceeding was blocked. The HKCTU has been critical about the virtual deprivation of protection against anti-union discrimination in Hong Kong evidenced by the low number of complaints filed by the Labour Department and the even lower number of successful litigation cases against employers, which was not more than two since after the handover in 1997. 

Persistent Rejection of Collective Bargaining Legislation on the Part of HKSAR Government

The persistent rejection of the HKSAR government on collective bargaining legislation which the HKCTU have been pressing for, is frustrating. In June 2013, legislator Lee Cheuk Yan, the general secretary of the HKCTU and also the chairperson of the Labour Party, has motioned the legislation of the collective bargaining. But according to the minutes of the legislative council, it shows the reluctance of the government to set up the procedure of the collective bargaining, not even promote the development of the collective bargaining. Here is the quotes
:

The Secretary of Labour and Welfare (in Cantonese, translated by the legislative council):

“…in some countries with more rapid economic development, such as the United States and the United Kingdom, their collective bargaining coverage has persistently dropped since the 1980s. In view of these trends, I think we must be very careful in considering the question of collective bargaining in great detail….

…we can see that the history of collective bargaining can be traced to its applicability mainly in those comparatively more labour-intensive industries with uniform skill requirements and lower mobility of workers…Nowadays, in places with a more sophisticated economic structure, there is a greater discrepancy in the productivity of employees and so, the past practices of providing uniform welfare benefits or a standard wage level may not necessarily be suitable.

…In times of an economic downturn, will these regulations adversely affect the competitiveness of the Hong Kong economy and the flexibility of enterprises in operation?”

It clearly showed that the government believes the setting up of institutional framework for trade union recognition and collective bargaining would harm the competiveness of Hong Kong economy. However, the HKCTU argues that the government skeptical about the collective bargaining legislation is not supported by evidences.  

Non-Recognition of Trade Unions due to Absence of Legal Procedure

In the absence of legislation and thereby an objective procedure of determining the representative status of trade unions for collective bargaining purposes, workers and trade unions are often forced to take industrial actions at risks to express and press for their demands. Employers conveniently resort to stern refusal to bargain and recognition of trade union without legal penalty. In some cases, even the workers have already taken the industrial actions, employers still has no response to the workers’ demand.

1. In March 2013, 500 members of the Union of Hong Kong Dock Workers went on strike for pay raise and better working conditions. They are employed by subcontractors of the Hong Kong International Terminal (HIT). As the subcontractors and the HIT refused to negotiate with the union, the workers first occupied the port area and then removed to the main entrance of the terminal. Nevertheless, both subcontractors and the HIT still refused to discuss. The management even posted an advertisement in several newspaper to criticize the union. The government has no legal power to order the negotiation. It took almost two weeks to go back to the negotiation table. The strike has lasted for 40 days which was the longest strike since the handover to China in 1997.
2. Almost 200 driving instructors of the Hong Kong School of Motoring have discussed to form a union to negotiate with employer regarding the instructor license problem. Because their license are only valid inside the school, they are not qualified instructor outside the school. In view of this, their salary was low. During the preparation of forming the union, two active instructors were dismissed in January 2013. The instructors organized a strike against the dismissal and licensing problem. Although two instructors could be reinstated, no improvement was made on the licensing problem.
3. Cathy Pacific Airways Flight Attendants Union can negotiate the salary increase with the management according to the agreement signed in 1970s between both parties. However, as there is no legal binding, employer often violate the agreement. In November 2012, when both parties were negotiating, the company announced two percent pay raises unilaterally. The union organized many actions to protest against disregard to the union. 
4. Wastons Water, which produces distilled water, dismissed around 200 staff members in transportation unit in April 2013. All the workers were forced to sign contracts with the subcontractors. Union intensity of the transportation unit was high, therefore it is accused that employer aimed at crack down the union. No consultation has been conducted to the union before the dismissal.

5. Mass Transport Railway Corporation (MTRC) has offered 4.5 per cent pay raise, which is lower than the unions’ request of 8 per cent. There is a consultation committee but which is not a negotiating procedure, because employer has the final decision on the percentage of pay raise. 

6. In August 2013, 200 construction workers of the Express Rail Link construction site went on strike for better working condition. Many of the workers are the union members of Construction Site Workers General Union, but the contractor, Leighton, opposed the union representative to participate in the negotiation. This is a very common practice in Hong Kong as employers undermine the role of unions.

Without legislative provisions, employers largely ignore unions’ call for collective bargaining. Even the existing agreements, which only covered less than 1 per cent of the working population as estimated, are not binding. What employers and the government promote is the labour consultation committee, rather than the collective bargaining procedure. As mentioned before, those consultative committee has no legal binding. In MTRC’s case, the management did not need to make an agreement with unions within the consultation committee. 
Unrestrained application of exemption of public servants from collective bargaining

With regard to the right of employees in the public sector, the ILO has repeatedly urged the Government not to exclude workers in this sector as a whole from collective bargaining. As restrictions are possible where workers are directly concerned with the administration and security of the State, the Government of Hong Kong has been requested to establish appropriate criteria for restrictions of collective bargaining in this sector. Nevertheless, the HKSAR government insists that there is no need for collective bargaining in the public sector, on the grounds that well-established and effective machinery for consultation concerning the conditions and terms of employment of civil servants was in place. 
However, civil service reforms since 2002, involving transfers, reductions in wages and benefits, retrenchment and contracting-out to the private sector have demonstrated very clearly that the government has been free to act unilaterally without consulting the affected civil servants, a violation of ILO’s Convention 98 as judged by the ILO in the previous reports. Labour relations within the public sector have thus been much strained.

Civil servants unions could only participate in joint consultation committee (JCC) in order to raise their concerns. There is no formal collective bargaining procedure for civil servants. The salaries of the civil servants are adjusted according to the results of a pay adjustment mechanism. Although the unions are consulted, the final decision is in the hands of the government. In June 2013, while the government confirmed pay rise from 2.5 to 3.9 per cent, according to the rank of the civil servants, several public servant unions were dissatisfied. They argued that the incremental rate is lower than the inflation rate at the same period. Some public servant union withdrew the pay adjustment mechanism to declare their dissatisfaction. The incident showed the ineffectiveness of the public servants consultation system.  
Using the JCCs as a replacement, civil servants are not entitled to any legal rights to collective bargaining with the government, irrespective of their grades and duties. Nor is there a distinction made on Non- State Administration staff in such regard. The government’s justification, that all civil servants are engaged in the administration of State and hence their exemption from the right to collective bargaining is misleading. The HKCTU has repeatedly stressed that many civil servants are not responsible for formulating policies, or performing law enforcement and regulatory functions. This is easily illustrated in the grade and pay scale of the civil servants, publicized in the government website
. Amongst the five grade management of the civil servants of HKSAR, namely Administrative Officer, Executive Officer, Official Languages Officer, Simultaneous Interpreter and Calligraphist, Training Officer, as well as Clerical and Secretarial Grades, the latter three categories and the sub-categories therein, are not (totally) associated with policy determination, enforcement or regulatory duties. 

The Non-State Administration staff certainly does not include the outsourced workers employed to perform sundry duties such as cleaning, security guard services, catering etc. Before outsourcing these services in 2002, workers performing these duties were employed and paid under Model Scale One grade. They were government employees.  Not including the outsourced workers, there is still a significant size of 7,452 workers, 4.6% of the total civil servants, employed under Model Scale One grade and most of them are janitors. Indiscriminate exclusion of such a large size of Non-State Administration staff and employees within the civil servant workforce over the years, depriving them of the right to organize and bargain for labour standards collectively is clear violation of the ILO’s Convention 98. 
With the remarks above, we invite the CESCR to urge the Government to make legal provisions for civil remedies for all forms of anti-union discrimination, and to legislate for laying down objective procedures for determining the representative status of trade unions for collective bargaining purposes.
Article 9
No unemployment benefits 
Hong Kong do not have unemployment benefits. Workers who lose their jobs can only rely on the Comprehensive Social Security Assistance (CSSA) Scheme. But an applicant must pass a strict asset test. For a single able-bodied adult, the asset limit is only HKD 26,500 (USD 3,390). Many unemployed persons cannot pass the asset test so that they can only rely on their saving. 
Furthermore, CSSA recipients are stigmatized as lazy and useless. In the late 1990s, high ranked government officials publicly questioned CSSA recipients as lazy. Their attitude exacerbates the stigmatization of CSSA recipients. It has hindered people in real need to apply CSSA.
Loopholes in the Mandatory Provident Fund Scheme (“MPF”)

MPF is the major retirement benefits for most employees. However, the scheme has many loopholes that it has failed to provide adequate retirement protection. Full time home caretakers, disabled person without working ability and retired persons are excluded from the MPF. As the labour participation rate is only around 61.2% in early 2014, nearly 40% of the population is not covered by MPF.
The scheme is managed by private banks or insurance companies. There is no regulations on management fee. The existing average management fee is 1.71% of total asset every year. The total return after 30 years’ contribution may reduce almost 20% as compare with the scheme which has below 1% management fee. Second, employers are allowed to use their contribution to offset other long service payment or severance payment, which are compensations for dismissal. Some workers, who have been dismissed several time in their careers, only get very few MPF benefits when they retire. 

Set up universal retirement protection scheme and review MPF scheme: The universal retirement protection scheme should be implemented to protect all population, including home caretakers and low income workers. We urge the government to lower down the management fee by introducing public managed MPF scheme which has low management fee, and/or set up regulation to restrict management fee. Employment Ordinance should be review to cancel the arrangement of MPF employers’ contribution offset long service payment or severance payment. 
3.2 Mainland China
Article 8: Right to form, join trade union and engage in trade union activities and strikes

Many labour rights civil society organizations, regardless of their status of registration, were ruthlessly cracked down by the provincial and municipal governments in Guangdong. In Guangdong Province, new policies on Social Administration Reform are being implemented in order to neutralize civil society opposition to government policies and discontent among workers and to ensure a pro-active policy on frustrating and nullifying the potential for organized worker opposition and activism. Many labour groups have been forced to close while, unlike social work and community based service groups, labour groups have generally been unable to properly register with the Ministry of Civil Affairs in Guangdong and Shenzhen.

The HKCTU records with concern the fact that in the years following the last review of the PRC there has been a crackdown on the legitimate work of labour rights NGOs and groups providing support for workers. This has been increasingly severe in the past year. The HKCTU notes that despite progress in some areas of civil society opening, labour rights NGOs remain tightly controlled.

The authorities have used a range of tactics including pressure on landlords, spurious fines for tax issues, fire safety non-compliance, covert and overt surveillance. The list of organizations affected include the Shenzhen based organization Little Grass Workers’ Home which was forced by the landlord to move, received a penalty of RMB50,000 for alleged non-compliance with fire safety and  was investigated for suspected tax evasion. Finally in July 2012 it decided to close. According to reports, the local authorities maneuvered the harassment, and as follow up offered the groups a deal –  promising them assistance to relocate to another district in return for their agreeing to list and share with the government the workers and volunteers’ contact and name lists in all the activities organised in the future. Organisations that had rejected similar deals such as Little Grass Workers’ Home and the Shenzhen Dagongzhe Centre, were reportedly further retaliated. The Dagongzhe Centre, which has previously been a target of government and business repression, closed its centre in June 2012 after a two-month fight with the landlord and government. The Centre then moved to a new centre in a nearby district but one week later the new centre was raided by the Ministry of Industry and Commerce and threatened with closure. In the summer of 2012, several schools for the children of migrant workers were forced to close down as part of a government push to bring them into the official school system and reduce the activity of independent groups. However adequate places for these children have not been found HKCTU recommended: (a) to genuinely relax the registration system of independent civil society organizations (CSOs); and (b) to allow the operation of and guarantee the independence and autonomy of CSOs without any unlawful interference and suppression.

The progress on freedom of association remains inadequate. Workers remain unable to form or join a trade union of their choice. The (ACFTU) continues to be the only "workers' organisation" recognized and allowed under the trade union law. UN bodies have repeatedly “regretted" China's "prohibition of the right to organise and join independent trade unions" and "urged" China "to amend the Trade Union Act to allow workers to form independent trade unions outside the structure of the ACFTU". 
Even there were election of trade union officers at enterprise level union, there are a lot of restrictions and most officials are still appointed. Once elected, candidates must be approved by the provincial-level ACFTU. While experiments in worker led elections and the election of self-chosen representatives for the factory trade union have been going on for the past decade or so it is only recently that there has been a wider push from the ACFTU to respond to the demands from workers through more genuine election process. Many provinces are now legislating on this issue in response in an attempt to forestall repeated strike waves of worker activism around the worker ownership of the ACFTU. Many strikes have included calls for representative factory unions and direct elections of union officials on the shop floor including the strikes in the auto industry in 2009-2010. In 2010 and 2011, “direct elections” were held in the Honda factory where a 17-day-long strike took place while in May 2012, another “direct election” was held in the Ohms Electronics Shenzhen Co. after a March strike over working conditions, pay and elections. The company agreed to allow workers to select a worker instead of a manager appointed by the owners. It has also been reported that the Shenzhen federation of trade unions is planning the organisation of these elections in 163 enterprises in 2012. 

However although the term “direct election” (zhixuan in Chinese) is widely used it does not, in this case mean the democratic election of officials by all workers. In both the case of Honda and Ohms Electronics, the rank and file workers in different departments voted in the election of departmental branch committees and trade union members’ representatives. Then the election of the enterprise trade union officials was held, but only the trade union representatives, just over 70 of them, were able to nominate candidates and vote. Similarly in the elections of the union chair and vice chair, only the trade union officials could nominate candidates and only the trade union members’ representatives had the right to vote. The trade Union law states that union officials at various levels can be elected by the union's members’ congresses or the union members’ representatives’ congress. However most of the so called 'direct-elections actually use the latter – and least democratic – method for elections.

HKCTU noted that under the absence of legal protection on workers’ rights to take industrial actions to further their interests, local authorities arbitrarily legislate local regulations to crack down workers’ protests and prosecute workers in contradiction to the Chinese constitution and UN Declaration. HKCTU also found that some strikes being harshly repressed as 'illegal work stoppages: while others may be more leniently resolved. There are also two recent cases in which workers are criminalized for the industrial actions they took to claim their labour rights. (see appendix I) HKCTU called for clarity on this issue and for strikes to be expressly included in the law.
China does not have a national legislation on collective bargaining (generally referred to as collective wage negotiation in China). By now 25 provinces/cities have issued their own regulations on collective negotiation. Strict prohibitions are laid down to ban industrial actions taken by workers. Some of these laws explicitly allow the employer to sack workers taking industrial actions during the negotiation of a collective contract. Or in some cases, unilateral request for arbitration is permitted to put an end to a dispute when collective negotiation is underway10. These provisions tend to undermine the right of workers to use strike to further their interests. Moreover, as the official trade union is automatically the only agent in collective negotiation with the employers and there is no law and mechanism to legitimize strikes, these restrictions turn out to make workers legally more vulnerable.
Appendix I
On 23 May 2013 Wu Guijun and nearly 200 striking workers from Diweixin Product factory located in Shenzhen were arrested by the anti-riot police on the way to petition the Shiyan district government. Since his arrest Wu has been denied contact with his family and he is criminalized and charged by the public security for “assembling a crowd to disturb public order” for defending the rights of his co-workers. He has been illegally detained for more than 10 months already.

Wu and his fellow workers were asking the government to intervene in the one-month long severance negotiation with their employer which was closing down business for relocation from the Shenzhen plant to Huizhou city. Few days after the arrest, the factory management terminated the negotiation with the workers and sacked all the representatives including Wu Guijun. 

In the second case, the security guards and more than a hundred healthcare workers had staged a sit-in at the First Hospital of Guangzhou University of Chinese Medicine since March. They were employed by the labour agencies affiliated to the hospital and had worked there for more than ten years without a proper employment contract, equal remuneration, social security and leave protection. These workers were sacked by the labour agencies which were closing down business in March before the revised Labour Contract Law came into effect on 1 July 2013. By mid-August, the healthcare workers managed to claim their severance compensations but not the security guards. They were unable to negotiate with the hospital authority. Twelve of them were even arrested by the police in a clash on 19 August and detained for the criminal offence of disturbing public order on 20 August. They face the same criminal charge as Wu Guijin. 

� Legislative Council, OFFICIAL RECORD OF PROCEEDINGS, Wednesday, 5 June 2013, � HYPERLINK "http://www.legco.gov.hk/yr12-13/english/counmtg/hansard/cm0605-translate-e.pdf" �http://www.legco.gov.hk/yr12-13/english/counmtg/hansard/cm0605-translate-e.pdf�, pp. 13815-13819


� Civil Service Bureau, Government of HKSAR, http://www.csb.gov.hk/english/grade/10.html
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