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Maat for Peace’ Report submitted to The Committee on Enforced Disappearances Concerning The State of Luxembourg
Within the framework of the list of issues
January 2025
Maat for Peace, Development and Human Rights submits this report to the United Nations Committee on Enforced Disappearances (hereinafter referred to as the Committee) as part of the follow-up on Luxembourg's compliance with the provisions of the Convention for the Protection of All Persons from Enforced Disappearance (hereinafter referred to as the Convention). Maat commends the ongoing efforts made by the Government of Luxembourg to eliminate human rights violations in general, including enforced disappearances.
Luxembourg is a State Party to the Convention for the Protection of All Persons from Enforced Disappearance, having signed it on 6 February 2007 and ratified it on 1 April 2022. Consequently, it is obligated to fully implement the provisions of the Convention without discrimination, whether towards its own citizens or foreigners residing within its territory. Luxembourg submitted its first national report to the Committee on 14 May 2024.[footnoteRef:1] In this context, there have been no reliable reports of serious human rights violations in Luxembourg in recent years, including the crime of enforced disappearance, which is rare in this country. [1:  Ratification, Reporting & Documentation for Luxembourg, OHCHR, https://2h.ae/wfUt] 

However, Maat notes that despite the efforts made and the international commitments fulfilled by Luxembourg, the comprehensive legal framework addressing the crime of enforced disappearance still suffers from certain shortcomings. These shortcomings pose a significant challenge to achieving full protection of individuals from the risk of enforced disappearance within the country.
Non-Justifiability of Enforced Disappearance (Article 1)
Luxembourg’s laws and regulations contain no provisions allowing for exceptions to the prohibition of enforced disappearance. This prohibition is particularly grounded in Article 12 of the Constitution,[footnoteRef:2] which guarantees individual freedom and limits the deprivation of liberty to cases clearly delineated by law. Additionally, Article 70 of the Criminal Code explicitly states that no exceptions to the prohibition of enforced disappearance are permitted. The Luxembourg Constitution does not include any provisions that allow for the derogation of this prohibition in exceptional circumstances.[footnoteRef:3] In this context, international reports reviewed by Maat indicate that no cases of enforced disappearance have been recorded by or on behalf of state authorities,[footnoteRef:4] which Maat greatly commends. Maat calls on the Luxembourg authorities to continue this approach to ensure individuals are protected from this crime. [2:  Constitution of Luxembourg 1868 (amended 2009), https://2h.ae/agfG ]  [3:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa]  [4:  2023 Country Reports on Human Rights Practices: Luxembourg, United States Government, https://2h.ae/CaSJ] 

Proposed Issues
Maat hopes that the Committee will inquire whether:
· The State has taken any measures to transfer its expertise and good practices in this regard to other States or if it intends to do so in the near future. 
· There were awareness-raising campaigns targeting the general public to increase understanding of their rights concerning the crime of enforced disappearance.
Definition of Enforced Disappearance (Article 2)
In accordance with the law of 17 December 2021, by which Luxembourg ratified the Convention, a new chapter entitled "Offenses Committed Against the Person Subjected to Enforced Disappearance" was added to Title VIII of Book II of the Criminal Code. Enforced disappearance is defined in Article 442-1 bis of the Penal Code as follows: “Enforced disappearance is the arrest, detention, abduction, or any other form of deprivation of liberty of a person by one or more State agents or by a person or group of persons acting with the authorization, support, or acquiescence of the State authorities, with a refusal to acknowledge the deprivation of liberty or with concealment of the fate or whereabouts of the person, in circumstances that place him or her outside the protection of the law.” This crime is punishable by imprisonment for a term of 20 to 30 years.[footnoteRef:5] Maat believes that this definition, despite some minor differences in wording, is largely consistent with the definition contained in Article 2 of the Convention. [5:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa] 

Maat points out that there has been no statistical data on complaints of enforced disappearance in Luxembourg, as stipulated in Article 2 of the Convention, since the law was enacted. The Luxembourg authorities justify this lack of data by stating that the law is still new, making it impossible to provide such information at present.[footnoteRef:6] However, Maat contends that the time elapsed since the law's passage has been sufficient for the authorities to collect and report this data. [6:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa] 

Proposed Issues
Maat hopes that the Committee will ask the State party to:
· Why has Luxembourg not provided statistical data on complaints of enforced disappearance to date?
· What steps are the authorities currently taking to provide such data in the future?
· Is there any intention to create databases of disappeared, missing persons, or unidentified bodies in line with international best practices?
Criminalization of Enforced Disappearance (Article 4)
On 17 December 2021, a new chapter was added to the Luxembourg Criminal Code titled “Offences Against the Person Subject to Enforced Disappearance.” This legislation treats enforced disappearance as an independent criminal offense, punishable by severe imprisonment. Moreover, in cases where enforced disappearance is considered a crime against humanity, prosecution and punishment are not subject to a statute of limitations, as outlined in Articles 637 (1) (3) and 635 (2) of the Code of Criminal Procedure. The statute of limitations for enforced disappearance, as defined in Article 442-1 bis of the Criminal Code, is ten years. The statute of limitations begins only from the date the crime is discovered under circumstances that allow for the prosecution of those responsible, as enforced disappearance is classified as a “hidden crime” or a “continuing crime” under the law. Article 637 (1) of the Code of Criminal Procedure recognizes the possibility of suspending the statute of limitations in certain circumstances to ensure effective prosecutions and protect victims' rights to an effective remedy. If the crime is committed against a minor, Article 637 (2) stipulates that the statute of limitations for public prosecution shall not apply until the minor reaches the age of majority or until their death, if it occurs prior to that.[footnoteRef:7] [7:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa] 

Maat also notes that acts referred to in Article 2 of the Convention, if committed by individuals or groups without the authorization, support, or acquiescence of the State, may be classified as an attack on personal freedom, punishable under Articles 434-438-1 of the Penal Code. They may also be classified as hostage-taking under Article 442-1, illegal or arbitrary detention under Articles 147, 155-157, 159, and 434-438, or child abduction under Articles 364 and 365. These crimes are subject to the investigative measures outlined in the Code of Criminal Procedure.
In this regard, Maat sees a need to review existing provisions, as enforced disappearance can be perpetrated by individuals not affiliated with the state or linked to external parties. Therefore, Maat recommends increasing the penalties for enforced disappearance to be equal to those imposed on state employees or their affiliates. It emphasizes that the perpetrator’s status should not serve as a basis for reducing penalties or altering applicable provisions.
Proposed Issues
Maat would like the Committee to ask the State:
· What mechanisms are in place to ensure the effective suspension of the statute of limitations to bring perpetrators of enforced disappearance to justice?
· How are cases of enforced disappearance, discovered long after the fact, managed to ensure accountability?
· Are there plans to amend the Criminal Code to increase penalties for perpetrators of enforced disappearance who are not state officials or agents?
Extradition (Article 13)
In Luxembourg, enforced disappearance is not explicitly listed as an extraditable offence in existing treaties. However, it is covered by both the European Convention on Extradition and the Extradition Act of 20 June 2001, which allows for extradition of individuals wanted for acts punishable by both Luxembourg law and the requesting State's law, provided the penalty is at least one year of imprisonment. Consequently, the crime of enforced disappearance, punishable under Article 442-1 bis of the Penal Code with imprisonment ranging from 20 to 30 years, is eligible for extradition under applicable provisions. The extradition law allows for extradition even in the absence of an international treaty. Moreover, extradition can occur if a State requests it for a suspect in an enforced disappearance case, even if the maximum penalty under that State's law is less than one year, as international treaty provisions take precedence over national legislation.[footnoteRef:8] [8:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa] 

While Maat welcomes these provisions, it stresses the need for specific legislative measures to extradite perpetrators or accomplices of enforced disappearances, regardless of the penalties they face. This emphasis arises from the gravity of the crime, especially when committed across borders, necessitating enhanced cooperation between States to ensure accountability.
Proposed Issues
Maat would like the Committee to ask the State party:
· How does Luxembourg ensure that suspects in cases of enforced disappearance are extradited in accordance with the Convention, especially in the absence of international treaties?
· Are the authorities actively working to strengthen cooperation with other States to exchange information and data on cases of enforced disappearance?
Protection of Victims (Article 24)
Luxembourg authorities are committed to the provisions of Article 24 of the Convention, which pertains to the protection of victims. The Luxembourg Code of Criminal Procedure includes various measures for this protection, such as pre-trial detention, witness hearing procedures, and mechanisms to protect vulnerable victims, including children and victims of human trafficking.[footnoteRef:9] However, Maat notes the absence of a specific witness protection program for this type of crime, which is as critical as protections for other groups. This gap reflects a significant delay in addressing this aspect, despite its importance for the investigation and litigation processes. [9:  Reports submitted by Luxembourg pursuant to article 29 (1) of the Convention, due in 2024*, OHCHR, https://2h.ae/jBqa] 

Proposed issues
Maat hopes that the Committee will ask the State party to:
· Is there a plan to include witness protection programmes specifically in cases of enforced disappearance? If so, what is the expected timeframe for its implementation?
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