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I. INTRODUCTION

1. This written submission provides an outline of issues of concern with regard to the Republic of Bulgaria’s compliance with the provisions of the Convention on the Rights of Persons with Disabilities (hereinafter “the Convention”), with particular focus on the enjoyment of those rights by persons with intellectual and psychosocial disabilities.

2. The submission has been written by the Mental Disability Advocacy Centre (MDAC) and the Global Initiative on Psychiatry (GIP), and, for article 12 only, with the support of the Bulgarian Centre for Not-for-Profit Law (BCNL). 

3. MDAC is an international human rights organisation that uses the law to secure equality, inclusion and justice for people with mental disabilities worldwide. MDAC’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any kind. MDAC has participatory status at the Council of Europe, and observer status at ECOSOC. For more information, please visit www.mdac.org. 

4. The Global Initiative in Psychiatry was established in 2002 as the regional office of the Global Initiative in Psychiatry, Holland for the countries from South East Europe. Since 2004, the organization works independently. The organization aims to promote humane, ethical and effective mental health care. The main principle of the work of the organization is the belief that every human being must realize his/her full potential independently from his/her problems or health issues. The organization is working in the areas of de-institualisation, providing social services in community etc. Anti-stigma and a human rights based approach is at the core of all organizational projects and activities.

5. The Bulgarian Centre for Not-for-Profit Law Foundation (BCNL) is a public-benefit foundation providing support for drafting and implementing legislation and policies aiming to advance civil society, civil participation and good governance in Bulgaria. For more information, please visit www.bcnl.org. 

II. ARTICLE 6 (in conjunction with articles 13, 15 and 16)

Women with disabilities in institutions: gender-based violence and access to justice

6. Specific legislation, policies and practices for the protection of women with disabilities from gender-based violation do not exist at all. Moreover, such measures are not included in the ‘Action plan for implementation of the CRPD’.[footnoteRef:1] [1:  The Action plan has been accepted by the Council of Ministers by Decision 467/25.06.2015,is available in Bulgarian at: https://www.mlsp.government.bg/ckfinder/userfiles/files/dokumenti/drugi/Plan%20CRPD%202015%202020.pdf.] 


7. However, general services for women and girl victims of domestic violence do not exclude women with disabilities from the help they provide. But these services have no specific methodologies nor sufficient or specialist staff to support girls and women with disabilities. In many cases this leads to lack any real possibility for the victim with a disability to use such services at all or to obtain a benefit on an equal basis with others. 

8. For example: If a woman or girl with a mental disability has been trafficked, she will not receive shelter or specific support and psychological help in a crisis center for more than 6 months. The methodology by which these centers provide their services is one and the same for everybody, regardless of the specific needs of the person (such as, for example, if a woman requires more time than usual to complete the programme). As a rule, after placement in a crisis center (for 6 months) a victim with mental disabilities (who lacks family support) is placed in an institution as a measure of social protection. In the best case, she may be placed in a small group home. But in both cases, she will receive no further specialist recovery support because it is not available in social care services due to a lack of professional expertise.[footnoteRef:2] Additionally, the health insurance system does not cover any type of psychological help. It is not available anywhere in the country besides in crisis centers.  Due to these factors, victims of gender based violence with mental disabilities are likely to face serious obstacles in achieving rehabilitation. [2:  MDAC lawyer, Aneta Genova, participated in a project researching the situation of the women with disabilities who have been victims of gender-based violence. She conducted a number of interviews with social service providers and victims and the main findings are as described above. The interviews and the reports are not published yet.] 


9. Where a woman with a mental disability is a victim of violence or abuse in a social care service she is not entitled to receive any protection (if the violence is not considered to be a criminal act under the law). The Protection from Domestic Violence Act[footnoteRef:3] contains no guidelines or rules about the provision of support in such cases. No other rules, guidance or services exist for women or girls in such situations. [3: Protection from Domestic Violence Act (Закон за защита от домашно насилие), аvailable in Bulgarian at: http://lex.bg/laws/ldoc/2135501151. Article 3 describes who can receive protection under this law and against whom. The described situation is not included in the law.] 


10. Women and girls with mental disabilities who experience sexual abuse rarely have access to justice. As a rule, complaints and information regarding such crimes are ignored due to prejudice and stigma. The judiciary is not prepared at all for listening to women and girls with mental disabilities. For example: There is no interview system for taking into account the specific methods of communication which a victim with an intellectual disability may require. In 2010, the Supreme Cassation Prosecution Office and the regional offices of several State authorities (including the Ministry of Healthcare, Ministry of Education, Youth and Science, State Agency for Child Protection, and Ministry of Labour and Social Policy) and the Bulgarian Helsinki Committee (an NGO) carried out joint, on-the-spot, investigations in all institutions for children with intellectual disabilities. The most striking part of the investigation relates to deaths (more information for that is available below in paras. 29 - 30).[footnoteRef:4] The same investigation found a number of sexual abuse cases. None of these have been investigated. In all cases the main reason for the lack of investigation was related to the victim’s disability. In addition, adults did not trust a child with a disability nor they did perceive her as capable of being a witness. [4: Bulgaria, Bulgarian Helsinki Committee, Joint investigation between the BHC and the Prosecutor’s Office carried out in all homes for mentally disabled children in Bulgaria (Съвместни проверки на БХК и Прокуратурата в домовете за деца с умствени увреждания в България) (2010), available in English at: http://www.bghelsinki.org/en/news/press/single/press-release-investigations-childrens-homes-8-months-later/.  ] 


Suggested questions to the Bulgarian Government:

1. What legislative changes does the Government plan to ensure protection from violence of women placed in social services? How will access to justice in such cases be guaranteed?

2. What changes in law, practices and methodology does the Government plan which will allow women with mental disabilities who have experienced gender-based violence to use crisis centers and related services as much as they need?

3. Does the Government plan any measures to ensure access to justice for women with mental disabilities who are victims of sexual abuse and trafficking?

III. ARTICLE 7 (in conjunction with articles 13, 15, 16 and 19)

Children with disabilities  

11. The situation of children with mental disabilities is a cause of serious concern. The State reported in 2016 that all institutions for children with disabilities were closed. Most of these children were moved to small group homes. Of serious concern was that some of these children died during the transition process and some of them were placed in other institutions for adults.

12. The situation in these group homes, named “Family-Type Placement Centres” (FTPCs), or sometimes “supported homes” is not consistent from place-to-place. There are group homes where the children are isolated as much as they were isolated in large institutions before being moved. Access to their human rights (in some places) is as difficult as it was during their institutionalisation, with small exceptions. 

13. Access to education is not guaranteed in practice (even though this is guaranteed by law). 

14. The right to express their opinion is also not available to children with mental disabilities even though the law guarantees this in theory. 

The process of de-institutionalisation of children’s institutions

15. The de-institutionalisation process in Bulgaria started in 2010. The Council of Ministers approved a national strategy entitled "Vision for de-institutionalisation of children in Bulgaria"[footnoteRef:5] and a Plan for its implementation.[footnoteRef:6] The main aims declared in these documents related to ensuring the development, social inclusion and participation of all children. The "Vision for de-institutionalisation of children in Bulgaria" was a political declaration related to the State’s commitment to ensuring fundamental change to the overall philosophy of child care in the country.  [5:   The "Vision for de-institutionalisation of children in Bulgaria" („Визия за деинституализацията на децата в Република България”) is available in Bulgarian at: http://sacp.government.bg/bg/evropejski-programi-i-proekti/proekt-detstvo-za-vsichki/nacionalna-strategiya-viziya-za-deinstitucionalizaciya-na-decata/.]  [6:  The plan is entitled “Action plan for implementation of the national strategy ‘Vision for de-institualisation of children in Bulgaria’” (План за действие за изпълнение на Национална стратегия  „Визия за деинституализацията на децата в Република България”), available at: http://sacp.government.bg/media/filer_public/2015/1
2/11/plan-natsionalna-strategia-vizia-deinstitutsionalizatsia-na-detsata-v-bulgaria.pdf. ] 


16. At that time, around 6,000 children in Bulgaria had been placed in 137 institutions. In the same year (2010), five projects began with the financial support of the European Union.[footnoteRef:7] One of them, called "Childhood for everybody", aimed to close all institutions for children with disabilities and open 149 small group homes (FTPCs) as well as new centers for rehabilitation and integration.  [7:  According to National Network for Children Coalition “Childhood 2025”, more than 100 million Euro from EU Structural Funds were used to support the reform process. See the Coalition position published in 2016 and available at: http://nmd.bg/evropeyskata-komisiya-i-evropeyskata-ekspertna-grupa-obsadiha-progresa-po-deinstitutsionalizatsiyata-v-balgariya/).] 

  
17. Some of the aims of these programmes have been achieved to date. For example, the number of children living in large residential institutions has dramatically decreased. All large institutions for children with mental disabilities have been closed. The number of the community-based services and families providing foster care has increased. And public support for deinstitutionalisation has also increased.   

18. But, at the same time and despite these promising aspects, some significant challenges still require concerted effort on the part of the Government. 

19. First is the issue of the institutional culture in the new services. In many new, small group homes, the former institutional culture has been reinstituted. Isolation, neglect and many form of violence remain prevalent in the new services.[footnoteRef:8] [8: Some examples are cited in Bulgarian Helsinki Committee Annual Report for 2016 (p. 143). There is also information available in the organizational archives of MDAC and GIP related to cases of neglect and violence. ] 


20. It appears that the authorities in Bulgaria view deinstitutionalisation as a simple process of closure of large institutions.

21. The number of children with mental disabilities who do not live in family environments remains high. These children are no longer in large institutions but now are to be found in the alternative residential care system. Between 65 and 70 % of children who were formerly in institutions were moved to another type of residential care service.[footnoteRef:9] [9: National Network for Children Coalition “Childhood 2025”position published in 2016 and available at: http://nmd.bg/evropeyskata-komisiya-i-evropeyskata-ekspertna-grupa-obsadiha-progresa-po-deinstitutsionalizatsiyata-v-balgariya/). The same information provided the State Agency for Child Protection on the page about the project "Childhood for everybody". Till April 2017 the information was available at: http://sacp.government.bg/bg/evropejski-programi-i-proekti/proekt-detstvo-za-vsichki/ and page related to the results: http://sacp.government.bg/bg/evropejski-programi-i-proekti/proekt-detstvo-za-vsichki/. ] 


22. The second problem is the quality of the care.[footnoteRef:10] In some cases the children were placed in new residences without proper preparation which caused long term negative effects. Staff in some centres were not well prepared to deal with children with severe disabilities. One of the problems relates to payment for the work in these centres. The salaries in this area are in general the lowest in the country. The whole budget provided by the State for these centres is very small and not enough to cover good quality of care. The standard State budget of 8806 BGN (less than 4,500 EUR) for children without disabilities and 9320 BGN (approx. 4,750 EUR) for children with disabilities per year per child is not enough to cover all the costs of the service after covering staff salaries and maintenance of the building. It is true that family type centres are designed to ensure only basic care and to ensure that other necessary services are received in the community. However, even taking this into account, the allocated budged in not enough to provide the necessary quality even on this basic level. At same time, the sustainability of the services is not ensured. They were established with EU funds but after the project finished the State does not ensure the same level of support which leads to serious financial gaps.  [10: Ibid.
] 


23. The next problem relates to the lack of sufficient number of services in the community and the lack of accessibility for children with disabilities to those services which do exist. Despite the fact that every Municipality is obliged to implement a plan for development and must include the development of social services, including for children and adults with disabilities, these plans rarely address in reality the actual needs of children with disabilities. 

24. This is due not only to the Municipalities’ lack of understanding or intent to ensure actual inclusion of children with disabilities in the community. It is also due to the limited capacity of the child protection system which is not prepared at all to deal with the challenges related to inclusion of children with mental disabilities. As a rule, conducting needs assessments for the children is a purely formal procedure. There are no well-trained social workers or other experts who are able to understand the children’s needs and the consequences for them of long term institutionalisation. In many child protection departments, the social workers do not even have proper qualifications. At the same time, they do not receive any training or supervision. They have no understanding of trauma, violence, or vulnerability. According to the law, they have a crucial role in the preparation and approval of individual plans for children with disabilities in institutions (now small group homes). But they have no qualifications to enable them to effectively carry out this important role. They do not have the necessary skills or knowledge to be an independent supporter and advocate for the best interests of the children as required by the law and as the courts expect them to be. The work they actually carry out therefore has little bearing on the role envisaged for them in the  law and they exercise their responsibilities in a purely formalistic manner. As a result, children with disabilities placed in residential care receive no actual protection or independent support in fact from the child protection system. This means that, in reality, the only adults responsible for providing care and protection to these children are the staff and director of the service in which they are placed and who have a conflicting interest and, indeed, obligation to prioritise the running of the service over the interests of the children. This is one of the reasons why the institutional model is re-created in the new services. In addition, this situation means that there is no realistic channel of communication between a responsible, independent adult who has the child’s best interests in mind and the Municipality authorities. The needs of children with disabilities placed in residential care services tend, therefore, not to be included in Municipality plans for development. 

25. The fact that there is in reality no independent adult who takes responsibility for caring and advocating for the individual interests of the children means that the child also does not have direct access to a court. Access is only possible through or with the support of an adult exercising guardianship rights. For children in family care, there are limited exceptions to this rule: they can lodge a complaint before the court asking for protection from domestic violence or for compensation for damages caused as a result of inhuman and degrading conditions in former institutions). However, even this is not available for children in residential care. They cannot receive protection under this (or any other) law if they are a victim of violence which is not considered to be a criminal act under the law (their situation is the same as that described above for the women with disabilities who have been placed in an institution – see para. 9).

26. Measures to prevent separation of children with mental disabilities from the families are not sufficiently developed. There is no support available for families apart from some small financial support for parents who have a child with a disability. Proper services in the community which can provide holistic family-centered support are not yet sufficient. 

Suggested questions to the Bulgarian Government:

1. Please provide specific information about children who died during the transition from institutionalisation to other forms of residential care under the de-institutionalisation programme.

2. How many people were removed from institutions for children with disabilities into other types of institution or residential settings (including the number of people who had reached the age of majority)?

3. What the body, if any, is currently conducting regular monitoring of the quality of care being provided in small group homes (family type placement centres)? Please provide details, especially whether this body is independent. 

4. What measures have been taken by the Government to ensure that the child protection system is equipped with experts with the highest levels of expertise, including in areas of the protection of children’s human rights, trauma resulting from institutionalisation, violence and vulnerability, skills for communicating with children with mental disability etc.?

5. How is the Government Please provide ensuring development of enough services in the community for children with mental and severe disabilities?

6. What efforts is the Government making to change the institutional culture and to ensure full inclusion for children with disabilities in their communities?

7. What efforts and plans is the Government making to ensure sustainability of the community based centres?

8. What measures is the Government taking or planning to ensure access to justice for children with mental disabilities?

IV. ARTICLE 9 	

Accessibility 

	
27. Accessibility is not a term used in relation to persons with mental disabilities in Bulgaria. The Action plan for implementation of the CRPD[footnoteRef:11] does not include any measures to ensure better opportunities for persons with mental disabilities to participate in all aspects of life. There are no measures in place to ensure use of easy read language in contracts, banks, shops, health care or the judicial system. There are no measures taking into account specific methods of communication that people with mental disabilities may require.  There are no specific legal or legislative rules requiring staff of administrative bodies, people in marketplaces or service providers to develop skills for communication with persons with mental disabilities.   [11:  Bulgaria, Council of Ministers; Action plan of the Republic of Bulgaria for implementation on the CRPD (2015-2010) (План за действие на Република България за прилагане на Конвенцията за правата на хората с увреждания). The Action plan has been accepted by the Council of Ministers by Decision 467/25.06.2015 and it is available in Bulgarian at: 
https://www.mlsp.government.bg/ckfinder/userfiles/files/dokumenti/drugi/Plan%20CRPD%202015%202020.pdf. Before this, another plan was existed. It was entitled “Action plan for the measures for compliance of the legislation and policies in the disability field with the UN Convention of the rights of the people with disabilitiesin Bulgaria (2013-2014)” (План за действие, съдържащ мерки за привеждане на нормативната уредба и политики в областта на хората с увреждания, в съответствие с разпоредбите на Конвенцията за правата на хората сувреждания от Република България (2013-2014). The plan is no  longer available on-line.] 


Suggested questions to the Bulgarian Government:

1. What measures has the State taken already or does it plan to take to ensure implementation of Article 9 for people with mental disabilities?

V. ARTICLE 10

Right to Life

28. The protection of the right to life of persons with mental disabilities is a cause for serious concern. The lack of available health care for persons with mental disabilities often results in deaths that are avoidable.

29. In just the last few months, a number of people with mental disabilities have passed away because of lack of medical care, refusal to provide medical care or refusal to provide access to hospitalization. Rusi Stanev (Stanev v. Bulgaria)[footnoteRef:12] was one of these people. The general hospital refused to provide him with any medical support even though his personal doctor strongly insisted that he urgently required hospitalization. This and other refusals to provide hospitalization were related to the mental health diagnosis of the persons. And these deaths are not exceptional, such cases happen all the time. The general health system is not prepared to deal with persons with physical illness who also have a psychosocial disability. Even in the cases where the person is not in a severe psychotic or other mental health crisis, the general health system is heavy affected by prejudice and refuses to provide proper health care. As a rule, there is no investigation into the cause of death in such cases.[footnoteRef:13] It is only in Rusi Stanev’s case that an investigation was initiated and this was the result of significant efforts by MDAC’s lawyer, Aneta Genova, to ensure an autopsy was conducted (which was strongly resisted by the authorities despite efforts that were also made by the director of the service where Rusi Stanev lived). The investigation is not finished yet (4 months after the death) and it is not clear what the result will be. [12:  Application no 36760/06 before ECtHR, the decision is available at: https://www.escr-net.org/sites/default/files/caselaw/decision_on_stanev_v._bulgaria_0.pdf]  [13:  Only one court decision was founded about medical neglect and it clearly showed that the reason even for very serious neglect is the prejudices. See the decision 422/2016 issued by Supreme Court on the case 1441/2015.] 


30. Another example is the finding made in 2010 during the joint investigation conducted by the Supreme Cassation Prosecution Office and the regional offices of several authorities, including the Ministry of Healthcare, Ministry of Education, Youth and Science, the State Agency for Child Protection, Ministry of Labour and Social Policy and the Bulgarian Helsinki Committee. During the investigation, clear data indicated 238 deaths. The deputy prosecutor announced that a preliminary investigation would be started in every single case but in the end not one criminal case was lodged in the court.[footnoteRef:14] [14:  Bulgaria, Bulgarian Helsinki Committee, Joint investigation between the BHC and the Prosecutor’s Office carried out in all homes for mentally disabled children in Bulgaria (Съвместни проверки на БХК и Прокуратурата в домовете за деца с умствени увреждания в България) (2010), available in English at: http://www.bghelsinki.org/en/news/press/single/press-release-investigations-childrens-homes-8-months-later/. See also the Annual report for 2016 issued by Bulgarian Helsinki Committee, available at: http://www.bghelsinki.org/media/uploads/annual_reports/annual_bhc_report_2016_issn-2367-6930_bg.pdf.] 


Suggested questions to the Bulgarian Government:

1. How many criminal investigations have been opened concerning medical neglect of children or adults with mental disabilities and what were the results of those investigations, including any criminal convictions? Please provide details.

VI. ARTICLE 12 

The right to equal recognition before the law 

31. In Bulgaria, people with intellectual disabilities and people with psychosociall disabilities continue to be deprived of their legal capacity through judicial proceedings. According to the Persons and Families Act (Art.5),[footnoteRef:15] adults with “imbecility” or mental disease who, as a result, are not able to care for their own affairs should be placed under full or partial guardianship (depending on the stage of the illness or incapacity). A person under full guardianship has the same legal status as a child (between the ages of 0 and 14); the status of persons under partial guardianship is the same as that of a minor (between the ages of 14 and 18). The practical result of placement under guardianship is the same in both cases – the person loses all control over his/her own life. He/she has no legal capacity to make binding decisions that carry legal consequences in any area of life.  [15:  Persons and Family Act (Закон за лицата и семейството) is available in Bulgarian at: http://lex.bg/laws/ldoc/2121624577. The law entered into force in 1949. The last amendment of Article 5 dates from 1953.] 


32. After ratification of the CRPD (2012) work began on new legislation to implement article 12 CRPD. The Working Group was initiated and directed by the Ministry of Justice. In November 2014, the Ministry of Justice, for first time, published proposals on its website for amending the existing system of guardianship in Bulgaria.[footnoteRef:16] Then, in May 2016, after public discussion, a corrected version of the draft was published again on the same website for a new process of public discussion.  [16:  The draft Law on Natural Persons and Support Measures (Закон за физическите лица и мерките за подкрепа) published on the official website of the Ministry of Justice. It is available at: http://www.justice.government.bg/15/. ] 


33. The proposals are contained in the draft Law on Natural Persons and Support Measures. The draft aims to abrogate the current Persons and Family Act. It provides a completely new system by virtue of which adults with mental health problems or intellectual disabilities will be able to exercise their basic human rights in accordance with their personal desires and preferences. 

34. The new draft law abandoned the old concept of "incapacitation" according to which people who are deemed to be unable to take care of their own affairs due to their "mental disease or imbecility" are treated by the law as minors or under age, that is to say, their own rights must be exercised on their behalf by someone else. The support and protection of people with mental health issues or intellectual disabilities, which is the focus of the new measures, is based on relationships of trust with other people and the connections that each person is able to build. Another important change is replacing the approach of "the best interest of the person" with “taking decisions based on wishes and preferences”, including the “best interpretation of every person`s wishes and preferences” in the concrete situation. The guarantee for this is the relationship of trust between the person who needs support and his/her trusted person who can help by providing preliminary information and analyzing the legal consequences of a concrete decision. The draft law provides for an active role for the court as an independent body.[footnoteRef:17] [17:  Bulgaria, Bulgarian Center for Non-profit Law Foundation, Bulgaria is about to make step forward in the efforts to recognize the human rights of people with disabilities, published on 22 January 2015 and available at http://www.bcnl.org/en/news/1353-bulgaria-is-about-to-make-step-forward-in-the-efforts-to-recognize-the-human-rights-of-people-with-disabilities.html. ] 


35. The draft was prepared based on careful research on existing best practices across the world and practical evidences about the benefit of the proposed measures on the lives of persons with mental disabilities. Through several projects,[footnoteRef:18] it has been proven that supported decision making is a concept that works in practice.  [18:  In 2012, a program called “Next Step Program: piloting Supported decision making” was initiated. It consists of thre mutually connected projects: “Change of the paradigm in the context of Art. 12 of the UNCRPD “, “To empower people with intellectual disabilities” and “Art.12 – next step”. These projects are respectively carried out by the Global Inititive in Psychiatry – Sofia in partnership with the National Organisation of Users of Mental Health Services and the Bulgarian Association of People with Intellectual Disabilities and the Bulgarian Centre for Non-Profit Law. Information about the program is available in Bulgarian at: http://www.ngobg.info/bg/messages/9104-%D1%81%D1%82%D0%B0%D1%80%D1%82%D0%B8%D1%80%D0%B0-%D0%BA%D0%B0%D0%BC%D0%BF%D0%B0%D0%BD%D0%B8%D1%8F%D1%82%D0%B0-%D0%BF%D0%BE%D0%B4%D0%BA%D1%80%D0%B5%D0%BF%D0%B5%D0%BD%D0%BE-%D0%B2%D0%B7%D0%B5%D0%BC%D0%B0%D0%BD%D0%B5-%D0%BD%D0%B0-%D1%80%D0%B5%D1%88%D0%B5%D0%BD%D0%B8%D1%8F.html] 


36. The Council of Ministers introduced the Bill to the Parliament on 4 August 2016. The Bill passed the preliminary level[footnoteRef:19] and the next step was a hearing before the Parliament members. Unfortunately, at exactly this moment the political crisis happened and Parliament stopped work. Even after the election, neither the current Minister of Justice nor the Council of Ministers has taken any steps to progress the implementation of article 12 CRPD. The draft law exists but now is not being considered by the current political actors.  [19:  The draft law passed first hearing in five committees: Legal Committee, Healthcare Committee, Regional Development Committee, Social Committee, and Human Rights Committee. ] 


37. This lack of activity is a shame for Bulgaria which has prepared one of the most modern draft laws that has also been proven to work in practice. This lack of activity is in direct contradiction with the stated intention declared in the Action plans for implementation of the CRPD. It is also in contradiction to the requirements of the Constitutional Court in its decision issued on 17 July 2014 in case 10/2014. In that case, the Constitutional Court considered the gaps in the legislation concerning people under guardianship. Its decision states that “the lack of detailed legislative regulation of the legal regime of adult incapacitated persons leads to not just limitation of those rights, the exercise of which carries a risk to the interests of incapacitated, third parties or the society, but also limits the exercising of an unreasonably wide range of rights, including constitutional rights”. The decision also states that “the current legislative framework does not take into account the requirements of the CRPD – that restrictions on the rights of such persons must be proportionate to their condition, must be applied for the shortest possible term and must be subject to regular review by an independent body.” Although the decision does not pronounce as unconstitutional those provisions of the law challenged by the Ombudsman, the Court clearly stated that the current regime is a compromise until the legislation is changed and that this change must be achieved within a short time period.[footnoteRef:20] [20:  Decision 12/17.07.2014 issued by the Constitutional Court in the case 10/2014. The decision is available in Bulgarian at: http://constcourt.bg/acts.] 


38. In conclusion, although Bulgaria ratified the CRPD five years ago and has one of the most modern and article 12-compliant draft laws, the situation of the persons with mental disability has not changed at all in terms of their equal recognition by the law.

39. The challenge of guardianship is still as difficult as it was before ratification of the CRPD. The case law is a little richer than it was five years ago but this is due to increased activity by persons with mental disability themselves and not because of an increased understanding by the Courts of CRPD principles.[footnoteRef:21] [21:  Bulgaria, Legal information system CIELA available only with a password and user name upon payment, available at:  http://web6.ciela.net/. Research using this system in 2016 found only a few cases concerning lifting of a guardianship order since 2010. As a rule, the successful cases were initiated by the guardians or by people placed under partial guardianship with the consent of their guardian. ] 


40. Medical diagnosis is still the main reason for placement of a person under guardianship. It is not uncommon for judges to use arguments based on article 12 CRPD to justify placement under partial guardianship. 

41. Neither of the individuals who have won cases relating to guardianship against Bulgaria before European Court of Human Rights – Mr. Stanev and Mr. Stankov – had access to court proceedings in which article 12 CRPD could be applied. Mr. Stanev made numerous attempts to have his legal capacity but the courts consistently refused his attempts solely on the basis of his diagnosis. When he passed away (9 March 2017) there was still no final court decision on his guardianship case, although his application to the European Court of Human Rights was originally filed in 2006).  The second instance court issued a decision in February 2017 and rejected the application to lift the guardianship order. Mr. Stanev was in process of preparing another appeal to the Supreme Court when he passed away. Now, after his death, the case can no longer be continued. Mr. Stankov has not filed an application for restoration of his legal capacity as he is afraid that by doing so he may lose his place in the supported home in which he has lived since being released from the institution. He also is afraid that the legal system will be not able to meet his need for support or formally recognize the supported network he has now established as a  legitimate form of support in decision making.[footnoteRef:22] [22:  The information about case law in Bulgaria related to guardianship cases and Mr. Stanev and Mr. Stankov’s circumstances is available from MDAC’s lawyer for Bulgaria. ] 


42. In this context, it is clear that Bulgaria is still very far from implementing article 12 CRPD both in the legal system and in the judiciarl system. 

Suggested questions to the Bulgarian Government:

1. What steps are planned by the Government to implement Article 12 in practice and ensure equal recognition before the law for all and what is the timeline for these steps?

2. What steps are planned by the Government for the adoption of the draft Law for Natural Persons and Support Measures and what is the timeline for these steps?

VII. ARTICLE 13 

Access to justice

43. Access to justice for persons with mental disability is not guaranteed, especially if they are placed under guardianship. 

44. According to Article 28 of the Civil Procedure Code, persons under partial guardianship can access courts only with their guardian’s support and agreement (as is the case with all minors who are under the age of majority) and persons under full guardianship have access to courts only through their guardians (as is the case with children).[footnoteRef:23] This means that they cannot challenge the actions or omissions of their guardians. It also means that they cannot challenge their placement under guardianship.  [23:  Bulgaria, Civil Procedure Code (Граждански процесуален кодекс). Available in Bulgarian at: http://lex.bg/laws/ldoc/2135558368.] 


45. The laws governing denial of the right to access to justice of people with mental disabilities were challenged before ECtHR in the cases of Stanev v. Bulgaria and Stankov v. Bulgaria. Despite the positive findings of the European Court in these cases and the general measures ordered by the Court, the laws remain unchanged to date.  

46. Another obstacle to access to courts for people with mental disabilities is the lack of accessibility of the court system. There are no easy read materials. Persons with mental disability are not entitled to any support in the court room other than the presence of their lawyer, which is often not sufficient. 

47. Additionally, there is no specific training for lawyers or judges on how to treat people with mental disability, how to question them, how to provide information to them etc. This makes the judicial system totally inaccessible for persons with mental disabilities and, even if they are not under any form of guardianship, they do not have equal access to justice simply because the judicial system is not equipped to deal with their specific needs. 

Suggested questions to the Bulgarian Government:

1. What steps have been taken or are planned by the Government to ensure access to justice for persons with mental disabilities, including those who are placed under guardianship?

2. What measures have been taken or are planned by the Government to make the judicial system accessible for persons with mental disabilities?

VIII. ARTICLE 16

Freedom from exploitation violence and abuse

48. We would like to focus on the positive obligation of the State under Article 16(4) CRPD to take “all appropriate measures to promote the physical, cognitive and psychological recovery, rehabilitation and social reintegration of persons with disabilities who become victims of any form of exploitation, violence or abuse, including through the provision of protection services. Such recovery and reintegration shall take place in an environment that fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into account gender- and age-specific needs”.

49. Despite significant evidence collected over many years proving that institutions have in the past and continue at present to be mostly responsible for inhuman and degrading treatment of residents, and despite strong evidences for the harmful effects of long term institutionalisation, the States continues to ignore this reality. Even in the case of children who were removed from infamous institutions such as the Home for children with intellectual disabilities in Mogilino or the same type institution in Krushari, the State refuses to respect its positive obligation to provide effective redress to victims of human rights violations and trauma.

50. The same is the case for Mr. Stanev. Although, the ECtHR recognised that the treatment suffered by Mr. Stanev in the social care institution in Pastra amounted to inhuman and degrading treatment, Mr. Stanev never received any support for rehabilitation, recovery or reintegration. Further, despite of the decision issued by ECtHR, the psychiatrist whose expert opinion was ordered by the domestic court in his subsequent guardianship case stated in writing and orally before the court that placement in the institution was the most suitable measure for him and that it was of the highest benefit to him.

51. Mr Stanev never had a chance to receive understanding, rehabilitation or recovery for the trauma caused to him by the institutionalisation. The specific difficulties which Mr. Stanev experienced in attempting to use support services after the ECtHR decision were never recognised as a probable direct result of the trauma he experienced in the Pastra institution.

Suggested questions to the Bulgarian Government:

1. What steps has the Government taken to ensure  access to psychological recovery from trauma for all persons with mental disabilities who spent significant time in inhuman and degrading conditions in long-term institutions, in psychiatric hospitals or other similar circumstances? 

IX. ARTICLE 19 

Living independently in the community with supports 

52. In Bulgaria over 7,000 people with mental disabilities are still required to live in large and long-term residential institutions.[footnoteRef:24] The overall number of people with mental disabilities in institutions has not changed substantially in recent years and there is little support when they try to transition out of such places. The exception to this is the decrease in the number of children placed in homes for medical and social care, which halved between 2008 and 2013 as a result of deinstitutionalisation programmes.[footnoteRef:25] In same time, there is a long list of adults with intellectual and psychosocial disabilities who are waiting for placement in an institution. For these people, there is no any other way to receive support. Social support is not available for them.  [24:  Mental Disability Advocacy Centre.(2014). My Home, My Choice in Bulgaria: The right to community living for people with mental disabilities in 2014, p. 4, available at: http://www.mdac.org/sites/mdac.info/files/my_home_my_choice_-_bulgaria_2014.pdf.]  [25:  Mental Disability Advocacy Centre (2014). My Home, My Choice in Bulgaria: The right to community living for people with mental disabilities in 2014, p. 13, available at http://www.mdac.org/sites/mdac.info/files/my_home_my_choice_-_bulgaria_2014.pdf.] 


53. There are numerous reports which reveal that institutionalisation of persons with disabilities places them at significantly increased risk of human rights abuses, including inhuman and degrading conditions, physical and emotional abuse, and forced treatment.[footnoteRef:26] Such conditions cannot fulfil the requirements of an adequate standard of living or proper access to health services. [26:  See (2005). ECONOMIC, SOCIAL AND CULTURAL RIGHTS. Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health, Paul Hunt. E/CN.4/2005/51, paras. 9 and 10; Judith Klein.(2010). Bring Europeans with Mental Disabilities Out of the Shadows, available at: https://www.opensocietyfoundations.org/voices/bring-europeans-mental-disabilities-out-shadows.] 


54. People with disabilities in Bulgaria are often placed in institutions against their will. They are not provided with alternatives which enable them to live in the community. At the same time, there is no State policy adequately ensuring basic housing services for people with disabilities within the community, which further represents a violation of their right to social security. Some Bulgarian municipalities have “Municipality houses” (“общинскижилища”) available for vulnerable people, and, according to the law, these houses are also available to people with disabilities. Yet, in practice, the number of available homes is insufficient and there are no official statistics on the number of people with disabilities who need access to such housing. 

55. In Bulgaria, the development of community-based services continues to be exceptionally slow and there is a lack of support to persons with disabilities to develop community networks. The State still has no sustainable policy for the social inclusion of people with mental disabilities. 


56. The level of investment in sustainable community-based services, which are vital in securing inclusion for people with disabilities, is significantly lower than the large sums still spent on maintaining and establishing long-term residential institutions.[footnoteRef:27] Moreover, the funds that are available, including European Union Structural and Investment Funds, are sometimes used to create ‘homes’ within former institutions. De facto, such homes perpetuate the same culture of institutionalisation and segregation of people with disabilities. Sometimes the development of such “community-based services” is achieved simply by changing the name and legal designation of already-existing institutional services. The Government, at present, is not therefore using the maximum of its available resources to ensure that people with disabilities can live in the community and enjoy an adequate standard of living or access to adequate healthcare. [27:  For details see Mental Disability Advocacy Centre. (2014). My Home, My Choice in Bulgaria: The right  to community living for people with mental disabilitie sin 2014, pp. 19-20, available at: http://www.mdac.org/sites/mdac.info/files/my_home_my_choice_-_bulgaria_2014.pdf. ] 


Suggested questions to the Bulgarian Government:

1. What steps are planned by the Government to ensure the closure of all institutions that segregate people with disabilities and to ensure access to community-based services and accommodation, including access to mainstream services?

2. Please provide information on the process of deinstitutionalisation of children, including children with disabilities, and plans on next steps and the timeline for the process. What principles and lessons have been learned from this process and how does the Government plan to use these when pursuing de-institutionalisation of adults with disabilities?

3. What measures does the Government plan to take to ensure the right of people with disabilities to choose where and with whom they live, including for those adults with disabilities who are currently placed under guardianship? What support services will the State make available for people with disabilities who might need them when taking such decisions?

4. Will the Government adopt a moratorium on new admissions to long-term residential social care institutions in order to stop filling up vacancies?

5. How will the Government use available funds, including European Structural and Investment Funds, to the maximum extent, to develop and provide community-based services for persons with disabilities? 

6. When will the Government conduct a needs assessment related to the number of people with disabilities in need of housing and their access to general and specialised health services?

X. ARTICLE 24

Education

57. Bulgaria has a long history of depriving children with mental disabilities of education on an equal basis with others.[footnoteRef:28] However, in August 2016 a new Pre-school and School Education Act was adopted. According to this law, the child is at the center of the whole education process and the personal development of the students is the main aim of the education process. Inclusive education is one of the most important achievements of this law.  [28:  European Agency for Development in Special Needs Education, Country Data 2010 available at http://europa.eu/rapid/press-release_IP-12-761_en.htm.] 


58. It is too early to draw any conclusions about how the law will affect the situation of children with mental disabilities and whether they will finally achieve full access to education. There are concerns that the legal rules are being applied in very formalistic way and without properly equipping mainstream schools to meet the needs of children with disabilities. In many cases, this has the potential to result in a new wave of denial of access to education or in achieving only formal access which will again de facto exclude children with disabilities from the mainstream school system so that they continue to be denied education on a basis of equality.

Suggested questions to the Bulgarian Government:

1. What steps will the Government take to ensure that all children with disabilities have access to an inclusive education?

2. Is there an independent monitoring mechanism for monitoring the application and impact of the Pre-school and School Education Act for the most vulnerable children, such as children with mental disabilities and children in residential care?

XI. ARTICLE 27

Work and Employment

59. Persons with mental disabilities in Bulgaria do not have access to work and employment. 

60. Employers often avoiding entering into an employment contract with a person with a mental health diagnosis. 

61. The State does not provide any programs either for employers or for potential employees with mental disabilities to support them in establishing work contracts or long-term employment. 

62. Persons with mental disabilities who are placed under any form of guardianship have no access to work at all because the deprivation of legal capacity affects every area of their lives, including work and employment: They are not legally permitted to enter into any contract by themselves but the nature of employment contracts requires personal agreement, expressed directly by the person who is to be a party to the contract. This excludes people under any form of guardianship as they cannot express their will other than through their guardian. As a result of this, many people under guardianship currently work without any contract and therefore without any protection as employees under the law.

Suggested questions to the Bulgarian Government:

1. What steps does the Government plan to take to ensure protection in the work place and specific programs to support persons with mental disabilities in their efforts to start work?
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