
Monday,  29 August  2016

Norway's  addendum  to  the  report  of  the  Special  Rapporteur  on  the  rights  of
indigenous  peoples  on  the  human  rights  situation  of  the  Sami  people  in  the
Sapmi  region  in  Norway,  Sweden  and  Finland

We wish  to thank  the Special  Rappoiteur  on the riglits  of  indigenoris  peoples  for  the oppoitunity
to submit  further  comments  in  an addendum  to the report.

Tlie  purpose  of  tliis  addendum  is to higlilight  and comment  on a few  issues pertaining  to tlie legal
framework  applicable  to the indigenous  people  in Norway,  and to clarify  some factual
misconceptions.  A more  compreliensive  list  of  Norway's  comments  to the preliminary  repoit  was
submitted  in our letter  to the Special  Rappoiteur  of  18 July  2016.

1.  Consultations  and free,  prior  and  informed  consent

Tlie  ILO  Convention  No. 169 article  6 establishes  a duty  to consult  the indigenous  peoples
whenever  consideration  is being  given  to legislative  or administrative  measures  which  may  affect
tbem directly.  The consultations  carried  orit sliall  be undertaken,  in good faitli  and in a form
appropriate  to the circumstai'ices,  with  tlie objective  of  acliieving  agreement  or  consent  to tlie
proposedameasures.  However,  article  6 does not  entail  a duty  to obtain  sucli  agreement  or
consent.

The Ui'iited  Nations  Declaration  on the Riglits  of  Indigenous  Peoples  is not  a legally  binding
document,  but  provides  important  guidelines  and sets a standard  of  achievement  to be pursued.
Aiticle  19 in tlie declaration  declares  tliat  states should  coi'isult  in good  faith  in oi"der  to obtaitq a
free, prior  ai'id infotatned coi'isent. The declaration  should  be applied  in accordance  wit]i
international  law. The scope of  article  19 must  therefore  be deteri'nined  on  the basis of
interpretations  of  similar  consultation  obligations  in other  international  legal  instruments.
Reference is also made to Norway's Explanation  of Vote to the Declaration:

The recognition  of  the right  of  self-deterinination  referred  to in this Declaration  requires  that
indigenous  peoples have full  and effective  paiticipation  in a democratic  society and iry decision-
makiiig  processes relevant  to the indigenous  peoples conceined. Several aiticles  in the
Declaration  specify  l'iow tl'ie riglit  to self-determination  may be exercised. Tlie  Declaration
empliasises that the right  to self  deterinination  shall be exercised in conforii'iity  with  international
law. Consultations  witli  tlie peoples concerned is one of  tlie measures outlined  in tlie Declaration.
As a state paity  to ILO-Convention  no. 169, Norway  has implemented  the consultation
reqriirements  specified  in tliat convention.  Self-deterinination  is fintliermore  exercised througli
tlie Sami Parliament,  whicli  is an elected body with  decision-making  and consultative  functions
within  the framework  of  the applicable  legislation.  The Govertu'nent  has also signed an agreement
witli  tlie Saini Parliaiiient  wliid'i  sets out procedures for consultations  between tlie goverru'nent
and the Sami Parliament."
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Measures  whose  impact  amounts  to a denia}  of  the right  of  a comrmmity  to enjoy  its own  culture

are incompatible  with  the International  Covenant  on Civil  and Political  Rights  (ICCPR)  article

27. We  are familiar  witli  the Human  Rights  Committee's  Views  - Comnnmication  No. 145  7/2006,

Angela  Poma  Poma  v. Peru.  In this  case tlie  Human  Rights  Committee  stated  that  in their  view

tlie  admissibility  of  measures  which  substantially  compromise  or interfere  with  the culturally

significant  economic  activities  of  a minority  or indigenous  comn'iunity  would  'reqriire  a free,  prior

and informed  consent  of  the members  of  the  con'imunity.

The  statement  from  the Human  Rights  Committee  relates  to measures  which  substantially

compromise  or interfere  witli  culturally  economic  activities  of  significant  impoitance  for

indigenous  comm'unities.  However,  a general  requiren'ient  to obtain  a free,  prior  and infortned

consent  (right  to "veto")  cannot  be derived  from  the ICCPR  article  27.

2.  The  Finnmark  Commission

The  Finnmark  Cornrnission  has identified  usage  rights  for  Sami  reindeer  herders  in'  all  fields  in

wliich  it has finished  its investigations  so far.  Reindeer  herding  in Fiiuunark  (as well  as in the

otlier  areas traditionally  eiccupied  or used by  the Sami)  is an industry  exclusive  to people

belonging  to tlie  Sami  people,  and the industry  is generally  regarded  as a fundamental  part  of

Sami  culture.  Tlie  right  to reindeer  herding  in a particular  area  encompasses  not  only  the right  to

grazing,  but  also  inter  alia  rights  to fishing  and hunting,  and to construct  railings,  cabins  and

other  necessary  structures.

The areas in Finnmark  in wl'iich  usage  rights  for  Sami  reindeer  herders  have  been identified  or

will  be identified  in future  reports  by tlie  Finnma.rk  Commission,  will  presumably  constitute  a

very  substantial  area in total.  It  is estimated  that  about  80 percent  of  the land  tei'ritory  in tlie

northern  part  of  Norway  (Sor-Trondelag  to Finnmark)  is being  used for  Sami  reindeer  lierding.

The  Finnmark  Cornrnission  has identified  collective  rights  for  members  in local  communities  in

several  areas.  Although  these  rights  are often  not  more  extensive  than  the rights  granted  to all

inliabitants  in Finnmark  by  tlie  Finnmark  Act,  they  often  enjoy  stronger  legal  protectioxi  against

inter  aria dispositions  by  tlie  land  owner  tlian  the rights  granted  (solely)  by tlie  present  wording

of  the Finnmark  Act.

It follows  from  Section  29 of  tlie  Finnmark  Act  tliat  the Fii'iiunark  Commission  sliall  investigate

rights  of  use and ownership  "on  tlie  basis of  current  national  law".  The  wording  "current  national

law"  (rather  than  'Norwegian  law")  was chosen  to underline  that  Sami  customs  and Sami

opinions  of  law  should  be taken  irito  due regard.  This  was -  and still  is -  in accordance  with  the

principles  establislied  by  the  Norwegian  Supreme  Couit  in cases conceriiing  land  riglits  in areas

traditionally  occupied  or used by  tlie  Sami.  Disputes  following  the reports  by  tlie  Commission

may  be brought  before  the Uncultivated  Land  Tribunal  for  Finnrnark  and -  subsequently  -  tlie

Norwegian  Supren'ie  Court,  botli  of  wliicl'i  will  also decide  on the  case according  to current

natioiial  law.
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The  Norwegian  Government  is of  the  opinion  that  current  national  law  is in accordance  with
Norway's  current  obligations  under  international  law,  including  Article  8 of  ILO  Convention  no
169.
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