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[bookmark: _Toc161225465]Introduction

1. The Austrian Ombudsman Board (AOB) is registered at the Global Alliance of National Human Rights Institutions (GHANRI) as the Austrian National Human Rights Institution (NHRI). Since 2022, the AOB has also been one of the 89 NHRIs (out of overall 120) accredited with A-status by GANHRI. With its broad constitutional mandate, it promotes and protects human rights.[footnoteRef:1] This attests that the AOB is fully and comprehensively compliant with the Paris Principles. [1:  Principles relating to the Status of National Institutions (The Paris Principles), Principle 1 and 2, UNGA Res 48/134 (20 December 1993)] 


2. The AOB’s mandate includes the investigation of alleged maladministration of the national, regional, and local administrations. To fulfill this obligation, it examines any complaints of alleged maladministration lodged by individuals or starts investigations on its own initiative if there are suspicions of maladministration. 

3. Since the Republic of Austria ratified the Optional Protocol to the Convention against Torture (OPCAT), the constitution was amended to establish a National Preventive Mechanism (NPM)[footnoteRef:2] within the AOB to monitor “any place under its jurisdiction and control where persons are or may be deprived of their liberty”.[footnoteRef:3] The deprivation of liberty occurs in places of where the state has the monopoly on coercive power. According to the AOB, this includes besides prisons and correctional facilities, also child and youth welfare institutions, police detention centers, psychiatric hospitals, nursing homes, and military barracks.  [2:  Optional Protocol to the Convention against Torture (adopted 18 December 2002, entered into force 22 June 2006) A/RES/57/199 (OPCAT) Art 17]  [3:  ibid, Art 4] 


4. To carry out the monitoring visits of the NPM, the AOB has set up six regional commissions and one federal commission. The commissions are led by recognized experts in the field of human rights and staffed by experts from multiple disciplines and ethnicities. Moreover, a Human Rights Advisory Council consisting of NGO and government representatives independently consults the AOB on all its activities. This body facilitates a regular and institutionalized human rights dialogue to increase the efficiency of the implementation of NPM recommendations

5. During their visits, the commissions document impressions and findings in a standardized protocol, which is the basis for the subsequent evaluation and recommendations by the AOB. Members of the commissions are entitled to unrestricted access to institutions and medical data. They can also hold confidential interviews with persons deprived of their liberty if they consent. 

6. In the year 2023, the AOB and its commissions visited 481 institutions where persons are deprived of their liberty and observed 24 police operations. 
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[bookmark: _Toc161225467]Independent Body to investigate allegations of torture and ill-treatment by law enforcement

Relates to Art. 2, 12, and 13 Convention Against Torture (CAT), Para. 1 and 4 List of Issues Prior Reporting, Para. 8(b) and 9(b) Concluding Observations on the Sixth Periodic Report of Austria (CO)
7. Since 2015, the AOB has been recommending the establishment of an external police investigation body to investigate allegations of ill-treatment of law enforcement officers. As reported in the “Seventh periodic report submitted by Austria under article 19 of the Convention pursuant to the simplified reporting procedure, due in 2019”, the Federal Bureau of Anti-Corruption (BAK) held the responsibility to investigate alleged cases of torture or/and ill-treatment committed by the police.[footnoteRef:4] [4:  Seventh periodic report submitted by Austria under article 19 of the Convention pursuant to the simplified reporting procedure, due in 2019, CAT/C/AUT/7 (04 March 2020) Para. 18] 


8. During 2023, several meetings took place between the AOB and the Federal Ministry of the Interior (BMI) on current developments regarding a separate and independent authority. Consequently, in April 2023, the BMI submitted a federal draft law amending the Act on the Federal Bureau of Anti-Corruption (BAK) to set up the new “Investigation and Complaints Office for Allegations of Maltreatment” (EBM). This draft law foresees that the EBM is established within the BAK. Finally, on 22 January 2024, the EBM began its work.

9. The AOB is critical of the fact that the EBM is anchored in the BAK, which is in turn a department of the BMI. Since the police is also situated in the BMI, this organizational structure could suggest that investigations are conducted “in their own ranks”. Persons, who were mistreated by the police, may be hesitant to file a complaint at the EBM because they question its independence. This criticism is in line with international guidelines, for instance of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), which recommends independent investigations into complaints of mistreatment by the police.

10. Nevertheless, the AOB welcomes the establishment of the EBM. Particularly, some aspects of the organizational setup are evaluated positively by the AOB. For instance, the EBM must immediately inform the prosecution office should there be a suspicion that a complaint constitutes an act under criminal law. Moreover, the EBM is nationally responsible for all police complaints. Therefore, all expertise is pooled in one central authority. Employees at the EBM are experts from various fields resulting in interdisciplinary and multi-professional teams. Additionally, they receive special training to fulfill their duties at the EBM. Lastly, the AOB appreciates the establishment of an independent Advisory Board to which the EBM submits all instructions with justifications for review. 
[bookmark: _Toc161225468]Police Detention Centers

Relates to Art. 11 and 16 CAT
11. Police detention is an Austrian type of detention that is carried out in police detention centers in which police officers look after and supervise the detainees. The facilities accommodate persons awaiting forced return and persons in administrative custody. 

12. Since already 2016, the AOB has called attention to structural deficits and shortcomings in living conditions. Throughout the years of monitoring, many deficiencies in structural standards have reoccurred. For example, the toilet in cells for multiple inmates is not separated from the rest of the cell infringing on the privacy of inmates.[footnoteRef:5] Additionally, several food hatches are missing, and old electrical installations are in use. There is also a need to install infrared cameras in the cell doors to carry out the night patrols without turning on the cell lighting and disturbing the sleep of detainees.[footnoteRef:6] Some dwellings make a worn impression and do not ensure modern working conditions for the staff and adequate living conditions.[footnoteRef:7] [5:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 156, Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 132]  [6:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 137]  [7:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 138] 


13. One other reoccurring deficiency is cells for single detention. According to national law, every detainee in police detention has the right to stay in a single cell if desired. Yet, there are not enough single cells available nor are their furnishing according to standards. While there are standards for three kinds of cells for different purposes, the structural conditions are not according to the standards. Whereas cells in security category 1 shall be fitted with a socket, a bed, a table, and a seat, currently they do not have a socket and all furniture is screwed to the floor or the wall.[footnoteRef:8] These conditions correspond to level 2 security cells. Moreover, the AOB noticed that in specially secured cells of category 3, the alarm buttons are frequently not marked.[footnoteRef:9]  [8:  ibid, 132]  [9:  ibid, 133, Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 150] 


14. This is, however, necessary as persons who are in crisis and could potentially harm themselves are placed in specially secured cells. In case of an emergency, the call button is the only way to communicate with the guards. Moreover, the AOB is of the opinion that there is no reason to increase security measures for detainees who simply wish to be placed in single detention. Cells of category 1 do not have the purpose of isolating for security purposes therefore no distinction should be made to multiple person cells. 

15. To address reoccurring concerns about living standards, including structural, and hygiene as well as employment possibilities, the BMI and the AOB exchanged developments in a working group from 2014 to 2018. Recommendations that were discussed in the working group are not always implemented. The above-mentioned standards for single cells provide an example. In addition, the new decree for standards in police detention centers announced by the BMI in 2022, illustrates that recommendations are ignored. Contrary to the structural standards that were agreed upon within the working group, the decree envisages that renovations are only implemented "in any case in the context of new buildings, extensions, and major renovations".

16. The AOB sees this as a regressive step in the implementation of the human rights standards developed over four years by the working group. Furthermore, the wording of the BMI raises concerns about whether the implementation of all standards that were adopted by the working group can only be realized through extensive structural measures.[footnoteRef:10] [10:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 131] 

· The AOB recommends that the BMI takes measures to adjust the living conditions in police detention centers to meet the recommendations made in the working group.
· In all police detention centers, there shall be a sufficient number of cells suitable for the enforcement of single detention pursuant to Section 5 and 5B (2)(4) Detention Regulation. 
· All single cells must have an alarm button that is clearly marked. 
· Single cells pursuant to Section 5 of the Detention Regulation must be fitted with a sink, supply of hot and cold water, a sit down toilet, a bed, table, and seating. 
· Toilets in cells for multiple inmates in police detention centers must be completely separated from the rest of the cell.
· The technical surveillance of all cells used for security purposes should be carried out using video surveillance that is independent of any light source and in full respect of the personal space of the detainees
· Door peephole cameras with infrared function or a residual light amplifier should be used when needed in order to avoid having to turn on the cell lighting and thus disturb the detainees’ sleep during cell patrols because the spyholes are too small.
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Relates to Art. 3 CAT, Para. 9 LOIPR
17. Since summer 2023, the AOB recorded a significant increase in complaints related to asylum matters, which continued in 2023. The majority of complaints (526 complaints) concern the duration of asylum procedures that are or have been pending since 2022. Due to the sharp increase in complaints, the AOB held a meeting with the Director and Deputy Director of the Federal Office for Immigration and Asylum (BFA) in December 2023. 

18. The AOB learned that in 2022 around 112.000 people had filed applications for international protection. In addition, the BFA had to process around 90.000 applications from Ukraine. The workload is, therefore, higher than in the 2015/2016 refugee wave. Consequently, in December 2023, approximately 25.500 asylum procedures were still open of which around 9.000 had been pending for more than six months.

19. A shortage of staff contributes to the lengthy asylum processes. Since 2018, the employee levels decreased steadily as staff that resigned was barely replaced. To address the backlog in applications, the remaining employees at the BFA have been transferred to handle asylum applications. This transfer mitigated the pressure in the asylum department but increased it in other departments. These measures may help address the backlog but in the long-term, the BFA must address the staff shortages. · The AOB urges the BFA to increase its staffing to address the backlog in asylum applications. 


[bookmark: _Toc161225471]Federal Care Facilities for Asylum Seekers 

Relates to Art. 3 CAT, Para. 12 LOIPR, Para. 21 CO
20. Federal care facilities are the first processing points for asylum seeking refugees. The BFA usually orders asylum seekers to be taken to a federal care facility for the period during which it is decided whether they are at all eligible for the asylums seeking process. While federal care facilities are not traditional places of the deprivation of liberty, the AOB is of the opinion that the shared mass accommodation in federal care facilities represents a severe encroachment on autonomy. Involuntary cohabitation of people, some of whom are traumatized in a cramped space without privacy and opportunities to retreat, is stressful and may endanger mental and physical health. Additionally, this type of accommodation can also create and promote conflict.

21. Visiting the federal care facilities, the AOB criticizes the material conditions. It encountered a lack of privacy due to the open-plan room, poor room climate, high noise level, desolate drinking water supply,  lack of hygiene- and security concepts, inadequate leisure activities, and insufficient social- and medical care. 
22. Due to the decline in residents from March 2023 and the improvements taken by the BMI, the AOB considers the deficiencies in housing and care situation in the visited federal care facilities as resolved. In the summer of 2023, the BMI closed all three federal care facilities that were established in warehouses not allowing appropriate material conditions.

23. Next to federal care facilities, the AOB also visited a transit zone where refugees arrive at the border. It noticed that the capacity limits were exhausted because of the large influx of asylum seekers. The transit zone was overcrowded and the basic needs, such as fresh clothes for the asylum seekers were not met. Refugees who are waiting for their eligibility to the asylum procedure, did not immediately receive basic social care, care comprising of suitable accommodation, health insurance, pocket money, payment of transportation costs, provision of clothing, information, and advice.

24. However, according to the EU Reception Condition Directive (2013/33/EU), the federal government is responsible for the provision of basic social care. The jurisprudence of the European Court of Human Rights and the Constitutional Court concluded that a basic social care system that is burdened by a high influx of refugees is not a valid reason to delay the provision of basic social care. Against legal facts, the BMI took the view that it is only responsible for the basic social care of asylum seekers once they are distributed to the Laender. 

25. While the AOB recognizes that the basic social care system was under enormous pressure during the reporting period, it sides with the opinion of the Constitutional Court[footnoteRef:11] that basic social care within the meaning of the Reception Condition Directive must be provided from the date of application as long as no decision denies, restricts or withdraws the statutory entitlement. [11:  Beschluss (15 October 2016) A 15/2015 <V 11/09-9 (bka.gv.at)>] 
· Asylum seekers should be admitted to the asylum procedure to the basic social welfare system in due time. 
· Material conditions in federal care facilities need to be improved. 
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Relates to Art. 3 CAT, Para. 11 LOIPR, Para. 21(a) CO
26. Unaccompanied minor refugees (UMR) are particularly vulnerable by virtue of being a refugee and an unaccompanied child. Yet, the material conditions in the federal care facilities are child unfriendly. 

27. The Convention on the Rights of the Child (CRC) was ratified as a non-self-executing treaty by Austria in 1992. In 2011, central elements of the Convention were incorporated into Austrian constitutional law through the Federal Constitutional Law on the Rights of the Child. "These include a general right to protection and care of the child as well as the adoption of the best interests of the child maxim. This must [...] be taken into account in all areas of the legal system, in education and healthcare as well as [...] in asylum and immigration law"[footnoteRef:12] and must be given priority in all measures that affect children, whether in public or private institutions. The best interests of the child can also be found in numerous provisions of European law. For example, the Reception Condition Directive, the Asylum Procedures Directive, the Qualification Directive, and the Dublin Regulation all contain provisions giving priority to the best interests of the child and the age-appropriate needs of UMR. [12:  Helmut Sax, ‘Empowerment durch Kinderrechte: Warum Kinder und die Kinder-und Jugendhilfe von einem Kinderrechtsansatz profitieren’ In FICE Austria, Qualitätsstandards für die stationäre Kinder-und Jugendhilfe, 17] 


28. Yet, in some facilities, the AOB observed unsecured windows and power outlets on the floor of the inadequately equipped playroom. Apart from that, a lack of childcare, especially on the weekends, leisure and learning possibilities were identified. Due to the scarcity of appropriate care facilities, minors stay an average of six months at these federal care facilities until they are transferred to basic social care. Within the group of UMR, unequal treatment between UMR of age 14 and UMR under the age of 14 is a common practice, while there is no legal basis for this. Minors under the age of 14 are generally taken into the immediate care of the child welfare agency. Necessary measures of care and education are taken independently of the custody proceedings pursuant to § 211 Civil Code of Austria. For UMR over the age of 14 the situation is different. They only receive measures of care and are transferred to a smaller facility in the Laender after their admission to the asylum procedure. Usually, during this time neither an individual risk assessment nor social aid planning is carried out. This contradicts both the CRC and the Federal Children's Rights Act. The safety and best possible development of UMR are not guaranteed if no one is responsible for them to ensure their interests and support for a considerable period of time.

29. In November 2022, approximately 1.200 minors were still waiting to receive basic social care.[footnoteRef:13] In the opinion of the AOB, mass housing can never be an appropriate accommodation for UMR, as they lack individual care, sufficient protection, and local integration opportunities. Despite, the awareness of these problems, UMR have been and continue to be placed in mass housing. Moreover, these facilities continue to be put in operation, although the resulting risks of institutional and structural violence are well known. [13:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022’, 65] 


30. Arriving at basic social care facilities, UMR do not receive the same treatment and protection as other children of the same age who are, for a variety of reasons, under the care of the Laender as child and youth welfare authorities, and grow up in institutions rather than in families, either temporarily or permanently. In contrast to the child and youth welfare basic care agreement, the basic care agreement between the federal government and the Laender does not stipulate any minimum requirements regarding the qualifications and experience of the staff who takes care of UMR. Whether staff is qualified for the care of UMR varies from provider to provider and from federal state to federal state. 

31. The differing daily rates between providers of ordinary child and welfare facilities and providers of UMR facilities amplify the unequal treatment. The operators of the facilities for UMR often receive fewer daily rates leaving no incentives to provide suitable places for UMR. For instance, staff with expertise about the countries of origin, and reasons for flight (war, human trafficking, child soldiers) cannot be recruited due to the low daily rates.[footnoteRef:14] Integration and educational measures for UMR are de facto less likely to be accepted if basic knowledge of trauma theory does not form the basis for educational work with UMR. The lack of qualified staff constitutes also a risk factor in connection with the disappearance of young people from care facilities. This is because carers who are not adequately trained to understand the experiences and risks UMR face, which involve a vulnerability to exploitation or radicalization, cannot develop trusting relationships.[footnoteRef:15]  [14:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 84]  [15:  British Department for Education and Home Office, ‘Safeguarding Strategy Unaccompanied asylum seeking and refugee children’ (November 2017) <Safeguarding Strategy: Unaccompanied asylum seeking and refugee children (publishing.service.gov.uk)> 10-11] 


32. There are still no standardized, nationwide concepts for the daily structure and education for UMR. The AOB has repeatedly called for the creation of special care places for multiple and severely traumatized UMR.[footnoteRef:16] Similarly, more suitable, multidisciplinary socio-therapeutic or socio-psychiatric facilities are needed for UMR minors for whom a socio-educational care setting is not (or no longer) sufficient. They must be transferred without delay to such institutions.[footnoteRef:17] [16:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2016', 81]  [17:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2017', 79, Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2018', 81] 


33. Moreover, the lack of resources results in frequent closures of facilities for UMR because owners and operators become bankrupt. Until a new investor is found, current employment contracts are terminated and internal facility documentation is destroyed. [footnoteRef:18] This not only means that UMR lose important persons of trust but also that,[footnoteRef:19] until a new operator is found, no staff is responsible for the UMR. The AOB came across serious neglect and lack of investment in two accommodations because the new investor found no staff.[footnoteRef:20]    [18:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 84]  [19:  ibid, 85]  [20:  ibid, 86] 
· The child and youth care facilities should take action immediately after arrival for all UMR within the framework of provisional custody and at the same time immediately apply for the transfer of custody. A legal adjustment of the custody provisions (ex lege assignment of guardians) would be desirable.
· A short clearing phase as part of the initial placement should enable individual assistance planning and help to find a suitable follow-up facility. For minors who have reached the age of 14, this initial placement should also take place in child-friendly facilities and not in mass accommodation. Accordingly, UMR should not be accommodated in large federal care facilities during the admission procedure (high risk potential due to accommodation with other adults, lack of child-friendly care, risk of child/human trafficking and structural violence in various forms).
· For the best interest of the child and the prohibition of discrimination, it is crucial that all responsibility including custody, approval of facilities, drafting of contracts with facility providers, professional supervision, assistance planning, etc. is streamlined in the child and youth welfare agency.
· Regular access to socio-educational, socio-therapeutic, socio-psychiatric facilities, or crisis places should be available to UMR on an individual basis.
· For the implementation of the above-mentioned recommendations, the child and youth welfare agency should develop and implement culturally sensitive best practice models or innovative educational models for UMR-specific forms of care (e.g. host parents, self-care shared flats, shared flats with a special focus).
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[bookmark: _Toc161225474]Pain Management in Retirement and Nursing Homes

Relates to Art. 16 CAT
34. As part of its work as NPM, the AOB visits retirement and nursing homes. Falls, bedsores, malnourishment, incontinence, and pain are frequent occurrences in nursing homes, and increase the dependence of elderly on care reducing their quality of life and self-determination.  The dependence on care personnel can restrict freedom. Therefore, nursing homes can also become a “place where people are deprived of their liberty” pursuant to Article 1, OPCAT. 

35. As a result of their dependency on others, the elderly who experience pain rely on appropriate pain management by the care personnel. Pain management entails five measures: (1) Screening, (2) assessments, (3) measures enshrined in a treatment plan, (4) progress monitoring, and (5) evaluation.  The monitoring visits of the AOB revealed that in more than a quarter of all facilities visited, there was no structured, documented pain management system in place. Without structured pain management, there is no basis for diagnosis and suitable interventions. Hence, it is difficult to evaluate the extent to which medical and nursing care is successful. 

36. Even if the numbers do not necessarily mean that no pain treatment and relief is provided in the visited facilities, there is a risk that it is provided inadequately or too late. While cognitively capable elderly can express whether, where, and what pain they have, and how non-drug and drug-based pain treatments take effect, this cannot be assumed for people with cognitive or verbal impairments.

37. Studies exhibit that in Austria more than 60 percent of residents in care facilities have cognitive deficits.[footnoteRef:21] The AOB’s monitoring visits in nursing homes show that cognitively and/or verbally impaired elderly have received fewer of the above mentioned pain management measures than cognitively unimpaired elderly. Particularly, the evaluation of pain management has only occurred in 35 percent of cognitive and/or verbally impaired. In comparison, the evaluation took place in 47 percent of the cognitive healthy elderly.  [21:  Positionspapier Schmerzen der Österreichischen Schmerzgesellschaft ÖSG, 1/2020 < SN-120b-Positionspapier-Schmerzen-im-Alter-1260220.pdf (pains.at)>] 


38. With regard to human rights, the AOB evaluates the pain management of cognitive and/or verbally impaired elderly as concerning. Studies show that this group, in particular, has a high prevalence of pain. If pain is not recognized and not adequately treated, it has an impact on cognition. Therefore, insufficiently controlled pain contributes to the further deterioration of diseases that affect cognition, such as dementia.
· All care facilities must create structures for comprehensive, high-quality pain therapy and palliative medical care.
· With the admission to a nursing home, a routine screening should be carried out. After, at least every four weeks, in the event of a change in medical status and before, or during and after pain treatment (medication and/or non-medication).
· If self-reporting of pain is not possible, it must be specifically ascertained whether residents have illnesses that could potentially trigger pain or whether typical pain-related behaviors occur.
· The use of individually tailored assessment tools to systematically record pain of people with cognitive impairments must become standard practice in all facilities.


[bookmark: _Toc161225475]Misplacement of Young Persons with Psychological Disabilities  

Relates to Art. 16 CAT
39. Since 2017, the AOB has repeatedly discovered during its monitoring visits in nursing and retirement homes that young persons are misplaced in institutions for the elderly.[footnoteRef:22] For instance, in 2022, the AOB learned about a 38-year-old woman who had several strokes, a 29-year-old man with drug addiction, a 30-year-old man with autism, a 60-year-old woman with Down syndrome, living in nursing homes. [footnoteRef:23] They are not isolated cases, the AOB is aware that young patients in need of psychiatric care reside in nursing homes.[footnoteRef:24] Sometimes the misplacement is a result of an acute emergency.[footnoteRef:25] A lack of housing and care facilities for young people with mental disabilities and insufficient efforts of the Laender and federal government[footnoteRef:26] make the misplacement of young persons in nursing homes permanent.[footnoteRef:27]  [22:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 58]  [23:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 39-40]  [24:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 58]  [25:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 40]  [26:  Austrian Ombudsman Board, ‘Missstandsfeststellung und Empfehlung des Kollegiums der Volksanwaltschaft',<Missstandsfeststellung Wohnformen und Betreuungsstrukturen junger Menschen mit psychischen und psychiatrischen Beeinträchtigungen in Tirol_Dez 2023 (volksanwaltschaft.gv.at)> 16]  [27:  Ibid, 1] 


40. Reducing the resident to their care needs fails to fulfill the standards of the UN Convention on the Rights of Persons with Disabilities (UN CRPD).[footnoteRef:28] Retirement and nursing homes are neither structurally[footnoteRef:29] nor in terms of staffing the right place for younger people with care needs.[footnoteRef:30] Young persons compared to older persons require different daily activities to occupy themselves. In addition, the type of care differs vastly.[footnoteRef:31] Some elderly persons need increased security and are fond of strict routines. Placing young persons in this setting impairs their development and capacity to live independently.[footnoteRef:32] Even if the staff in nursing and retirement homes is motivated to accommodate the needs of the young persons, they miss adequate training for the medical and psychiatric care of persons with intellectual and/or psychosocial disabilities.[footnoteRef:33]  [28:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 39]  [29:  ibid]  [30:  ibid, 40]  [31:  ibid, 39]  [32:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2018', 25]  [33:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 40] 
· The placement of younger persons in need of care in retirement and nursing homes shall be stopped.
· Sufficient suitable forms of accommodation and care structures for these groups of persons shall be provided by the Laender.


[bookmark: _Toc161225476]Lack of Augmentative and Alternative Communication in Institutions for Persons with Disabilities

Relates to Art. 16 CAT
41. Thousands of persons in Austria with physical, mental, or multiple disabilities have problems expressing themselves using spoken language. In extreme cases, they cannot express wishes or make any objections and are thus virtually unable to make any decisions for themselves. Nevertheless, the AOB regularly has to criticize the lack of Augmentative and Alternative Communication (AAC) in many facilities for persons with disabilities. Despite the sustained criticism, there has been little change over the past years. Many persons who cannot express themselves verbally or only to a very limited extent still do not receive adequate support in their communication in the institutions and facilities where they live.[footnoteRef:34] [34:  ibid, 89] 


42. The conditions for the use of ACC are decisive for its frequent application.[footnoteRef:35] There are various methods, approaches, and concepts to improve the individual expression and communication possibilities of the affected persons. Endogenous communication, such as gestures, and expression aids such as objects, graphic symbols, and/or technical aids can be used.[footnoteRef:36] Solutions and programs should, therefore, be uncompromisingly geared towards the individual non-verbal person. There are no general solutions.[footnoteRef:37] This requires time. However, staff has explained to the AOB during the monitoring visits that there is not always time to use ACC. In addition, the AOB also noticed that in some institutions tools, such as pictograms or properly set up tablets, were missing. [35:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2016', 92]  [36:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 89]  [37:  ibid, 89-90] 

 
43. Another reason for the insufficient application of ACC is that staff is often not adequately trained.[footnoteRef:38] By virtue of staff underestimating the abilities of nonverbal persons, ACC is simply not applied. Simultaneously, the development opportunities of nonverbal persons are suppressed. It is assumed that this group of persons is undemanding and “content”.[footnoteRef:39] Therefore, the use of ACC use is dismissed under the pretext that those affected do not want to use it. As a result, the AOB has observed that decisions were made predominantly by the staff vicariously and not by the nonverbal persons.[footnoteRef:40] [38:  ibid, 90]  [39:  ibid, 91]  [40:  ibid, 90] 


44. If, however, persons do not have the ability to express opinions, wishes, or complaints, their right to make decisions, to self-determination, to independent life, to equality, to privacy, and to participation in society cannot be accessed. Consequently, affected persons often feel isolated and have little self-confidence. The defenselessness can lead to aggression and “behavioral disorders” which are in turn addressed with the restriction of freedom or social isolation. Hence, being able to express oneself is important for violence prevention. This applies to both the prevention of violence of the non-verbal person and the prevention of violent actions by others. The absence of ACC leads to a secondary disability because the risk of becoming a victim of physical or mental violence is increased. The failure to provide elementary support measures, in the form of ACC, must be qualified as degrading treatment. [footnoteRef:41] [41:  ibid, 90-91] 
· Nonverbal persons cannot exercise their human rights without ACC. 
· AAC should be officially mandatory by law. 
· AAC shall be individualized and provided in a way that meets the needs of the individual.
· The relevant training of staff is a basic condition for this.


[bookmark: _Toc161047465][bookmark: _Toc161225477]Lack of De-escalation Training in Psychiatric Hospitals

Relates to Art. 10 CAT
45. In most places of the deprivation of liberty, violence is not completely avoidable. For this reason, institutions need systematic and structured de-escalation management. Suitable preventive measures must be understood as a joint effort of an entire organization to prevent the deprivation of liberty and possible occurrences of torture and other cruel, inhuman, or degrading treatment.

46. De-escalation training is one of the most important tools to prevent situations of violence.[footnoteRef:42] The application of de-escalation involves different levels. It begins with the prevention of aggression in a conversation that seeks to calm an agitated person. It may follow a conflict resolution without losers, or finally, the application of restraints, which must be used with the least invasive impact on the person while maintaining their dignity.[footnoteRef:43] Afterwards, the complete standardized recording of the aggression and the identification of causes of the agitated or aggressive behavior are critical for structured prevention work. Every aggression incident shall be succeeded by clarification and follow-up, as targeted countermeasures can only be implemented based on information gathering.[footnoteRef:44] [42:  Austrian Ombudsman Board, ‘Pressegespräch: Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie Ergebnisse und Empfehlungen‘ (29 June 2021) <PK - Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie 29.06.2022> 3]  [43:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2014', 39]  [44:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 54] 

 
47. Nevertheless, in 2021, these follow-up meetings are offered generally in 75% of the visited psychiatric hospitals. A standardized guideline is used in only 22% of the hospitals. The low number of follow-up meetings is partly attributable to the lack of interest on the part of the patients, discharge after the end of the coercive measures, and the patients’ limited ability to communicate. However, the AOB advocates motivating the patients to take part in a follow-up meeting despite these difficulties. Exceptions are only possible for patients with severe cognitive impairments, for example in geriatric psychiatry.[footnoteRef:45] [45:  ibid, 66] 


48. To avoid taking measures against the will of mentally ill people, staff must be taught de-escalation techniques.[footnoteRef:46] While there are de-escalation concepts and training programs in an increasing number of psychiatric hospitals and institutions, it is only obligatory for care staff and to a lesser extent for doctors. De-escalation training is usually not provided for the remaining staff.[footnoteRef:47] In comparison, for instance, 64 percent of nurses in psychiatric institutions received training and 29 percent of the therapists.[footnoteRef:48] The AOB also observed that the frequency of police operations and referral to psychiatric institutions could be attributable to the application of incorrect de-escalation techniques or to insufficient competence in this area. After all, data demonstrates that police officers did not have the required de-escalation skills in 21% of the facilities.[footnoteRef:49] Also in prisons, the AOB noticed that staff either does not receive de-escalation training or misses refresher.[footnoteRef:50] [46:  Austrian Ombudsman Board, ‘Pressegespräch: Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie Ergebnisse und Empfehlungen‘ (29 June 2021) <PK - Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie 29.06.2022> 4]  [47:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 47]  [48:  Austrian Ombudsman Board, ‘Pressegespräch: Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie Ergebnisse und Empfehlungen‘ (29 June 2021) <PK - Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie 29.06.2022> 4]  [49:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 80]  [50:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 117, 119, and 123] 


49. Moreover, architecture is a decisive factor in the prevention or promotion of violence. De-escalation effects can be achieved through appropriate design, through the active participation of patients in the design process, or through a suitable environment, such as sunlight, room temperature, and lighting. Privacy and respectful interaction, as well as access, to the outdoors and walks, are also prerequisites for a de-escalating atmosphere. However, the interior design in many psychiatric facilities is sparse and unappealing. Especially in old buildings, there is not enough space and there is a lack of places to retreat.[footnoteRef:51] Concerning police and correctional detention centers, the AOB criticizes the structural conditions during every monitoring visit. [51:  Austrian Ombudsman Board, ‘Pressegespräch: Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie Ergebnisse und Empfehlungen‘ (29 June 2021) <PK - Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie 29.06.2022> 9] 
· Standardized de-escalation concepts must be implemented in all facilities.
· Training and refresher courses in de-escalating measures should be mandatory for all of the staff, at least for those professional groups that have patient contact every day, in order to provide targeted violence prevention and avoid the application of measures that restrict freedom.
· In every facility, there should be a facility-based protection concept as well as customized de-escalation and crisis intervention plans that are regularly audited and adapted.
· There must be sufficient opportunities to retreat for patients.
· For the design of rooms, a suitable lighting concept and the use of muted colors promotes a de-escalating atmosphere.
· Patients must have unhindered and regular access to the outdoors. Small and confined terraces are not enough.



[bookmark: _Toc161047466][bookmark: _Toc161225478]Restraints in Psychiatric Institutions

Relates to Art. 16 CAT, Para. 26 LOIPR, Para. 40 and 41 CO 
50. From a human rights perspective, restraints are among the measures that most severely restrict freedom.[footnoteRef:52] Nevertheless, an increasing number of hospitals and institutions are confronted with the strained relationship between the rights and interests of the patients and the justified protective interests of other persons (e.g. staff and fellow patients). [52:  Ibid, 6] 


51. Coercive measures are a severe strain for both the mentally ill and staff. They should thus be avoided if possible. If they are necessary in exceptional circumstances, they shall be effective, proportionate, and applied in as gentle a manner as possible.[footnoteRef:53] According to standards defined by the CPT,[footnoteRef:54] care shall be taken that any restraint is not perceived as degrading and shall only be applied in rooms specially designated for this purpose. These places should be safe, with appropriate lighting and heating, and should guarantee a calming atmosphere. In no way should restrained patients be exposed to the gaze of others. Every restraint shall be authorized by or at least be presented to a doctor for authorization without delay. The restraint shall be stopped immediately if an acute situation that results in a restraint no longer persists. If limbs are strapped down with belts or straps, a trained employee shall be permanently in attendance in order to be able to provide direct therapeutic help. [53:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 54]  [54:   European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, ‘Means of restraint in psychiatric establishments for adults’ (21 December 2017) CPT/Inf [2017] 6 <Means of restraint in psychiatric establishments for adults - CPT (coe.int)>] 


52. However, there are serious deficits in the execution of measures that restrict freedom. The AOB found that the application of restraints does not comply with the critical human rights standards in many hospitals due to the cramped conditions.[footnoteRef:55] For example, restraints continue to be applied in the presence of other patients in some cases and in the hallway,[footnoteRef:56] double rooms,[footnoteRef:57] or recreation room[footnoteRef:58] due to a lack of space. [footnoteRef:59] 1:1 care can be provided neither preventively during a freedom-restricting measure nor for de-escalation purposes. While 1:1 care has a preventive and calming effect on agitated persons, there is a lack of staff to guarantee it.[footnoteRef:60] [55:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 64-65]  [56:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 47]  [57:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 65]  [58:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 53]  [59:  ibid, 47]  [60:  Austrian Ombudsman Board, ‘Pressegespräch: Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie Ergebnisse und Empfehlungen‘ (29 June 2021) <PK - Volksanwaltschaft prüfte schwerpunktmäßig die Psychiatrie 29.06.2022> 7] 


53. Follow-up meetings are offered but in most cases, there is no standardized guideline to provide orientation for the staff. Unqualified staff in some cases apply restraints. Due to a lack of standardized documentation and regular statistical analysis, the basis for the rapid implementation of improvement

measures is missing in many institutions and facilities.[footnoteRef:61] Yet, prevention of torture and/or ill-treatment can only occur through documentation and evaluation. [footnoteRef:62] [61:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 47]  [62:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 54] 
· The standards developed by the CPT should be observed when applying restraints. 
· A room that is specially designated for this purpose should be chosen for applying restraints. This room should be safe, have appropriate lighting and heating and have a calming atmosphere. It should also be possible to see the time. 
· Restrained patients should not be exposed to the gaze of others.
· Restraining material shall be removed from the beds immediately after the end of a measure that restricts freedom. 
· 1:1 care is both preventive and of key importance for de-escalation during application of a measure that restricts freedom. Not providing this cannot be justified with a lack of human resources.
· Follow-up meetings after measures that restrict freedom shall be offered to the patients in a structured form, which requires guidelines and the emphatic motivation of those affected.
· The proper application of measures that restrict freedom shall be documented in a transparent manner.
· More alternatives to restraints should be used, e.g. rooms for isolation.


[bookmark: _Toc161225479]Chemical Restraints 

Relates to Art. 16 CAT, Para. 26 LOIPR, Para. 40 and 41 CO 
54. During a recent visit, the CPT emphasized that agitated or violent patients who are exposed to medication-based measures should in principle be entitled to the same protective measures as patients who undergo other forms of freedom-restricting measures. The CPT thus recommended that medication-based measures that restrict freedom in psychiatric hospitals and departments should also be reported and stored in central registers for freedom-restricting measures.
 
55. Even if the regulation in Section 33 Hospitalization of Mentally Ill Persons Act (Unterbringungsgesetz) is primarily aimed at mechanical/physical and electronic restrictive measures, restriction of freedom of movement can also be assumed in certain circumstances where pharmacological influence is given. This is the case if the purpose of the medication is to directly and intentionally suppress the urge to move.
 
56. In this context, the Constitutional Court clarified that it is not relevant whether the restriction of movement is applied through physical coercive measures or through pharmacological influence. Thus, medication-based immobilization against the will of the patient can also constitute a restriction of the freedom of movement pursuant to Sections 2 and 33 Hospitalization Act.
 
57. However, the reporting practice of the medical facilities varies. For example, some departments report medication-based restrictions of freedom in accordance with Section 33 Hospitalization Act; sometimes there is merely random notification of “forced medication”. In total, every year around 3.000 reports of remedial treatment are transmitted to the Network for Patient Advocacy whereby it cannot be assumed that the reporting practice is complete. Some doctors are still of the opinion that medication as part of treatment can never be considered a restriction of freedom. One reason for this is that a relevant assessment is difficult in acute psychiatry because neither the dose nor the type of medication alone suffice to form an adequate and conclusive basis.
 
58. The AOB is of the opinion that despite these difficulties in practice, the notification of medication-based restrictions of freedom shall be guaranteed, regardless of whether medication-based treatments pursuant to the Hospitalization Act are subject to court controls. The corresponding notification regarding medication-based restrictions of freedom is also important inasmuch as pursuant to Section 38d Hospital and Convalescent Homes Act, additional restrictions pursuant to Section 33 (3) shall be recorded in electronic registers. In this context, it is necessary that possible medication-based restrictions of freedom are also addressed in guidelines in psychiatric hospitals and an obligation to notify pursuant to the Hospitalization Act is put beyond dispute.[footnoteRef:63] [63:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 55-56] 


59. In nursing and retirement homes, the AOB encountered chemical restrictions because of polypharmacy. In the framework of the 2019 project “Prevention against Polypharmacy”, the AOB monitoring focus was the medication in nursing homes. In all monitored nursing homes, the NPM detected overmedication, which increases the likelihood of undesired interactions and adverse effects causing serious complications.[footnoteRef:64] One example of how polypharmacy can lead to medication-based restrictions of liberty is an 83-year-old-woman whose case turned up during the monitoring visit. The woman had coordination problems and mixed dementia, was confused, sometimes aggressive, dizzy, tired during the day, and suffered from hallucinations. With the discontinuation and the medications, she became more alert, cooperative, and recognized trusted persons.[footnoteRef:65]  [64:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 35]  [65:  ibid, 37] 
· Medication-based restrictions of freedom shall also be reported completely and without delay in psychiatric hospitals and recorded in dedicated registers for measures that restrict freedom. 
· A corresponding obligation to notify should be explicitly included in guidelines for freedom-restricting measures.
· Education in all health professions should ensure that elderly persons are not subjected to undesired adverse medical events. Orientation on the said project should also be examined in this respect.



[bookmark: _Toc161225480]Correctional Facilities

[bookmark: _Toc161225481]Detention of Mentally Ill Persons 

Relates to Art. 2 and 11 CAT, Para. 7 and 23(a) LOIPR
60. According to Austrian legislation, mentally ill persons, who are not found responsible, as well as mentally ill criminally responsible persons, are held in preventive detention (Maßnahmenvollzug). The law on preventive detention has been criticized for years in Austria. One of the main criticisms is the possibility of indefinite detention, which overburdens the forensic detention system and raises human rights concerns. Therefore, a long awaited reform was implemented in March 2023.[footnoteRef:66] The amended act does not address all criticisms but the AOB welcomed the higher threshold for the admission of juveniles to preventive detention.[footnoteRef:67] Under the new law, juveniles should only be sent to preventive detention for the most serious offenses comprising prison sentences with a maximum of at least ten years or life imprisonment. Anyone who was already in detention for a less serious offense is to be "released immediately without a probationary period" on the occasion of their next review, which must take place at least once a year. Additionally, preventive detention cannot last longer than 15 years. Anyone whose detention lasted already longer than 15 years should have been released immediately with the next annual review. [66:  Maßnahmenvollzugsanpassungsgesetz Art. 6 RIS Dokument (bka.gv.at)]  [67:  Austrian Ombudsman Board, ‘Stellungnahme der Volksanwaltschaft zum Maßnahmenvollzugsgesetz‘ (16 June 2021) <*Stellungnahme der VA zum Maßnahmenvollzugsanpassungsgesetz 2021_16.06.2021 (volksanwaltschaft.gv.at)> 4] 

 
61. However, a sudden change in legislation reversed the provision for immediate release of juveniles who are already in preventive detention for 15 years or who are in preventive detention because of a less serious crime. Instead of unconditional release, detainees may be offered the prospect of conditional release, which is conditioned to review. The AOB has constitutional concerns about the annulment of the relevant provisions as they result in unequal treatment. While preventive detention may no longer be ordered for less serious offenses, release for persons who are already in preventive detention for the same less serious offense can only considered but is not guaranteed. Offenders who are already in prison, are in a worse position than those who are still awaiting criminal proceedings. Yet, both suffer from the same serious and lasting mental disorder under which influence they committed the offense. There is no objective justification for this.[footnoteRef:68] Furthermore, there is unequal treatment between those who committed the offense while they were juveniles or adults. Persons who were of age during the offense, and who were in preventive detention for longer than 15 years were released immediately after 1 September 2023.[footnoteRef:69] [68:  Austrian Ombudsman Board, ‘Stellungnahme der Volksanwaltschaft zum Initiativantrag 3474/A XXVII. GP – Jugendgrundgesetz‘ (27 June 2023) <*Stellungnahme der VA zum Initiativantrag 3474/A XXVII. GP - Jugendgesetz 1988_27.06.2023 (volksanwaltschaft.gv.at)> 2]  [69:  ibid, 3] 

  
62. Limiting preventive detention to 15 years and the subsequent release of people who have been in preventive detention for this long was supposed to reduce the pressure on the forensic prison system.[footnoteRef:70] In reality, this is not the case. Forensic detention facilities are still overcrowded (see also section Psychiatric, Psychological, and Medical Care). In June 2023, the AOB realized that four mentally ill persons in prison were still waiting to be transferred to their target institution for the execution of their preventive detention. However, these persons have complex psychiatric illnesses that require appropriate treatment for which ordinary prisons are not equipped. As a consequence, they resort to inhuman and degrading treatments such as excessive solitary confinement (see section on Solitary Confinement). [70:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 139] 
· The AOB welcomes reviews that prepare for the conditional release. However, such reviews should not only start from the tenth year of detention, but much earlier.
· The release of persons in preventive detention who were still juveniles at the time of the offense and those who were adults must be treated equally.
· Mentally ill persons should always be cared for in specialized facilities under the supervision of recognized health professionals. They should not be detained in normal prisons, as these are not designed to meet their needs.
· Prisoners who cannot receive adequate psychiatric care in prison should be transferred.
· Long-term detention of a mentally ill prisoner without adequate psychiatric treatment violates the duty of care and care responsibilities.


[bookmark: _Toc161225482]Overcrowding

Relates to Art. 11 CAT, Para. 19 LOIPR, Para. 26 and 27(a) CO
63. The Federal Republic of Austria concedes that prisons are chronically overcrowded. Increasing convictions, which is also attributable to the high number of human traffickers, and necessary remediation work, pose restrictions on efforts of short-term relief. [footnoteRef:71] The AOB can confirm this admission of the Republic of Austria. The monitoring visits in 2022 exhibit that, for instance, in Eisenstadt 229 detainees were placed in the facility while the initial capacity is 175. Overcrowding takes on similar dangerous proportions in forensic correctional facilities where in one facility the AOB detected in 2020 an occupancy rate of nearly 140%.[footnoteRef:72] [71:  Seventh periodic report submitted by Austria under article 19 of the Convention pursuant to the simplified reporting procedure, due in 2019, CAT/C/AUT/7 (04 March 2020) Para. 159]  [72:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 139] 


64. Expectably, the AOB encountered inhumane and degrading detention conditions. The overcrowding has a manifold negative impact on the living conditions of the detainees. One impact is the violation of the separation rule, which dictates a clear separation between regular, administrative, and forensic detention. Violations of the separation rule continuously occur because of a lack of space. For instance, in 2021, the Ministry of Justice admitted that, due to organizational reasons, there have been difficulties in complying with the separation rule.[footnoteRef:73] During the construction of a new wing for mentally ill offenders, inmates placed in regular detention were mixed up with mentally ill offenders.[footnoteRef:74] In June 2023, the AOB found that four mentally ill persons in temporary detention were detained in a regular correctional institution. These are not isolated incidences but illustrate the chronic overcrowding in prison facilities regardless of whether in correctional or forensic institutions. [73:  Austrian Ombudsman Board, ‘Annual Report to the National Council and to the Federal Council 2020’, 144]  [74:  ibid, 144] 

 
65. Overcrowding also induces a loss of privacy in cells.[footnoteRef:75] The AOB inspected two-person cells in which three to four persons were accommodated. In one cell, a mattress was lying on the floor directly in front of a bunk bed. It was not possible to enter the cell from the bunk bed without stepping onto the mattress. New detainees were sometimes placed in the infirmary. In one visited prison, up to six prisoners lived in an approximately 20 to 27 m² large cell. However, this runs against the CPT's minimum standards that stipulate a minimum size of 4 m² per person for multi-person cells. This prescribed minimum size excludes the sanitary facilities. Thus, 1 to 2 m² should be added for the sanitary area. In addition, there should be at least 2 meters between the walls and 2.5 meters between the floor and ceiling of the detention room. The lack of space also entails that not every occupant had their own chair, with the result that some had to eat meals sitting on their beds. In addition, the officers complained about the cramped cells, which barely guaranteed privacy and led to tensions among the prisoners.[footnoteRef:76] Moreover, the overcrowding generates greater wear and tear of the inventory. [75:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 139]  [76:  Austrian Ombudsman Board, ‘Annual Report to the National Council and to the Federal Council 2021’, 137] 


66. As described in the Seventh Periodic Report Submitted by Austria,  the Ministry of Justice developed a classification system that is supposed to facilitate transfers for the equal national distribution of prisoners. The classification evaluates the following factors for the suitability of transfer: duration of the penalty, offense, character, and personal circumstances of prisoners.[footnoteRef:77] The idea is that an online application of the Integrated Prison Administration indicates live occupancy rates of all prisons. If a facility is overcrowded, prisoners can be transferred to a less crowded facility under consideration of the classification system. [77:  Seventh periodic report submitted by Austria under article 19 of the Convention pursuant to the simplified reporting procedure, due in 2019, CAT/C/AUT/7 (04 March 2020) Para. 160] 

 
67. In 2021, the competent department within the general directorate had decided on two classifications and six transfers between prisons. While changes of classification and transfers between prisons are treated as a priority, it had not resulted in prompt transfer. The Ministry was unable to provide a detailed list of transfers between prisons and changes of classification.[footnoteRef:78] In 2022, the classification system also does not offer a reliable measure against overcrowding. Despite the attempt to process quickly classification procedures and transfers, it was not possible to significantly reduce the prison's occupancy rate, as the other correctional facilities were also working at full capacity. In short, transfers to other institutions were hardly possible due to the high capacity nationwide. The AOB acknowledges that the Ministry of Justice cannot influence the number of detainees, but urges the Ministry to take short- and long-term measures to address the national overcrowding in prisons. [78:  Austrian Ombudsman Board, ‘Annual Report to the National Council and to the Federal Council 2022’, 147] 

 
68. One of the measures is the extension of electronically monitored house arrest using ankle bracelets, which has been intended for a long time. Although the Federal Republic of Austria admits in its seventh periodic report to the CAT Committee that “electronically monitored home detention can be seen as good alternatives for prison detention”,[footnoteRef:79] it has not yet adopted the planned amendment to the Austrian Penitentiary System Act (Strafvollzugsgesetz). Currently, electronically monitored house arrest is only reserved for sentences to be served or remaining sentences that do not exceed twelve months. The possibility of extending electronically monitored house arrest to sentences of up to 18 or 24 months would reduce the workload and overcrowding in prisons.[footnoteRef:80]  [79:  Seventh periodic report submitted by Austria under article 19 of the Convention pursuant to the simplified reporting procedure, due in 2019, CAT/C/AUT/7 (04 March 2020) Para. 160]  [80:  Salzburger Nachrichten, ‘Volksanwaltschaft verlangt Verbesserungen im Strafvollzug‘ (21 February 2024) <Volksanwaltschaft verlangt Verbesserungen im Strafvollzug | SN.at>] 


69. Another measure that the AOB recommends to address the overcrowding is taking a prompt decision on the further function of the Gerasdorf correctional facility. Gerasdorf is the only special correctional institution for male juveniles and adult prisoners subject to juvenile detention in Austria. At the end of 2023, the decision was made to establish a new facility for young people with independent management on the premises of the Vienna-Simmering correctional facility. According to the Ministry of Justice, modern juvenile detention in Gerasdorf is not possible anymore due to the structural situation.[footnoteRef:81] Following the construction of the new facility and the subsequent relocation of juvenile prisoners, full utilization of Gerasdorf could alleviate the pressure of overcrowding, especially in eastern Austria where human traffickers strain the prison system.  [81:  Austrian Ombudsman Board, ‘Jugend in Haft Wahrnehmungsbericht‘ (September 2022) <Bericht der Volksanwaltschaft an den Wiener Landtag 2021> 37] 
· The AOB recommends legislative change for the increase of electronically monitored house arrest.
· The minimum standards for living space per prisoner specified of the CPT must be adhered to.
· Short and long-term measures must be taken to combat overcrowding in prisons. 


[bookmark: _Toc161225483]Lack of Staff

Relates to Art. 11 CAT, Para. 20 LOIPR, Para. 26 and 27(b) CO
70. Many correctional facilities throughout Austria struggle with a massive staff shortage of prison guards. During past monitoring visits, the AOB recorded that prisoners were locked up for long periods of time due to a lack of staff. In summer 2022, the AOB observed in some institutions that prisoners are locked up for 23 hours a day with nothing to do.  Businesses and recreation rooms, as well as sports facilities, often remain closed because there is no staff to supervise and instruct the prisoners. Instead, prison guards are sometimes busy performing administrative tasks.  

71. In its last shadow report to CAT Committee[footnoteRef:82] and its annual reports, the AOB has repeatedly emphasized the importance of access for the detainees to purposeful activities outside of their cells. Having a daily job has a positive effect on the detainees’ behavior in prison and contributes to reducing conflict between detainees. A balanced daily structure is particularly important in view of resocialization. No available occupational opportunities can induce a tense prison climate. Such living conditions can be a breeding ground for frequent incidents of violence and self-harm. In other words, the staff shortage trickles down to inhumane and humiliating prison conditions.[footnoteRef:83] [82:  Austrian Ombudsman Board, ‘Austrian Ombudsman Board Submission to the UN Committee against Torture on the Occasion of the 6th Periodic Report of Austria concerning the implementation of the Convention against Torture’ (23 October 2015) 13-14]  [83:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2019', 126] 


72. In order to guarantee appropriate living conditions for the detainees and the prevention of human rights violations, human resources shall be adapted to the needs of modern everyday prison life. Nationwide observations made by the AOB show that despite the full occupation of the allocated permanent positions, more prison guard staff is necessary.[footnoteRef:84] Moreover, prison guards with executive functions, such as guarding detainees during activities, must be relieved from administrative tasks. This involves the employment of more administrative staff. Only with sufficient staff, appropriate living conditions can be guaranteed. Prisoners should spend most of the day outside their cells and have an adequate work and recreational program.[footnoteRef:85] [84:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 141]  [85:  ibid, 142] 


73. To address the staff shortage the base salary for prison guards was increased in anticipation that the financial incentive attracts more applicants. Nevertheless, the Ministry of Justice informed the AOB that recruitment measures are not always successful. Financial aspects are often only a partial motivating factor for working in the prison system. In order to meet the challenges of the staff shortage, a multidisciplinary working group was set up on the topic of "Making work in the prison system more attractive - Improving the staffing situation of prison guards and other occupational groups". The working group also engages prison and medical personnel to learn about their satisfaction at work. The working group took up its work in October 2023, whether it will bring tangible results remains to be seen. · Inmates should be able to spend an appropriate part of the day (at least 8 hours) outside their cells and engage in various meaningful activities.
· Inmates should have effective access to sports facilities.
· Workshops and businesses should not remain closed due to a lack of staff.
· Human resources shall be aligned with the real needs of modern everyday prison life. Sufficient personnel is necessary to guarantee appropriate living conditions.
 


[bookmark: _Toc161225484]Solitary Confinement

Relates to Art. 11 CAT, Para. 21 LOIPR, Para. 26 and 27(c) CO
74. Already in the past, the CAT Committee advocated for the abolishment of solitary confinement for juveniles in Austria.[footnoteRef:86] Regrettably, a ban has not been implemented. Currently, the most severe punishment for misconduct is house arrest, which is nothing other than confinement in isolation. The detainee is isolated in a detention room and is only allowed to leave it to go out into the yard without fellow detainees. This administrative penalty was imposed on juveniles 16 times in the period from September 2022 to October 2023. According to the law, house arrest can be imposed on juveniles for up to one week. In the opinion of the AOB, the legal provision should be amended and aligned with CPT standards: Juveniles should not be subject to house arrest.  [86:  Concluding observations on the sixth periodic report of Austria, CAT/C/AUT/CO/6 (27 January 2016) Para. 27(c), List of issues prior to submission of the seventh periodic report of Austria, CAT/C/AUT/QPR/7 (22 December 2017) Para. 21] 


75. Solitary confinement for adults can take different shapes in Austria. The request of a prisoner to be accommodated alone can be classified as detention in a single cell. No restrictions apply to this type of detention. Therefore, in the strict sense, it is not solitary confinement. Usually, solitary confinement is ordered against the will of the person as a disciplinary or preventive measure. It entails isolation from other detainees, sometimes not even access to the outdoors, or personal items. Solitary confinement can be executed in different types of cells: Isolation cells that have ordinary furnishing but video surveillance or specially secured cells that are equipped in such a way that detainees cannot use any objects to harm themselves or others. Recently adopted federal standards foresee that specially secured cells have floor heating, no electrical plugs, indestructible lights, light switches, a TV, a squat toilet, a washbasin and shower integrated into the wall, whereby the shower is controllable outside of the cell, a clock with a display of daytime, a ventilation system, and a secure service hatch. However, currently, not all specially secured cells are equipped in such a way due to budget restraints.[footnoteRef:87] Regardless of whether the standards are already implemented, specially secured cells have due to their purpose scarce furnishing and are not inviting. Placement in such a cell constitutes a serious restriction of freedom. [87:  Response of the Austrian Government to the report of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) on its periodic visit to Austria from 23 November to 3 December 2021, CPT/Inf (2023) 04 (27 June 2023) < https://rm.coe.int/1680abc176> 23-24] 


76. The AOB discovered that prisoners with severe mental illnesses, who could commit self-harm or suicide or endanger others, are accommodated in specially secured cells. This is because there is neither sufficient specialist staff in the prison, nor does the staff have the appropriate training for the treatment of mentally ill people.  As a result of the deficient acute psychiatric care, persons who require specialized medical and psychiatric assistance cannot be transferred to a forensic psychiatric facility (please see the section on Psychiatric Psychological, and Medical Care). Even if they are transferred to a psychiatric department in a hospital, they are quickly back at the prison. This is because psychiatric institutions do not have the capacity to care for mentally ill prisoners. In 2021, the AOB learned about the cases of two suicidal inmates. In one case, the inmate had attempted suicide five times in four days. He was transferred from the psychiatric clinic back to prison after just two days and two nights. In a second similar case, an inmate was transferred back only after three hours.[footnoteRef:88]  [88:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 130] 


77. In cases like these, once back at the correctional institution, mentally ill prisoners have to be placed in specially secured cells if there is still an acute risk of harm to themselves or others.[footnoteRef:89] Yet, from a psychiatric perspective, the aim is not only to prevent someone from committing suicide but also to remove the emotional, psychological strain.[footnoteRef:90] The AOB stresses that detainees with complex psychiatric illnesses must not be placed in specially secured cells for longer periods of time. If care is not otherwise possible, they must be transferred. [89:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 111]  [90:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 130] 
· Mentally ill persons should always be cared for in specialized facilities under the supervision of recognized health professionals. They should not be detained in normal prisons, as these are not designed to meet their needs.
· Specially secured cells are inadequate environments for treating mentally ill persons.
 


[bookmark: _Toc161225485]Psychiatric, Psychological, and Medical Care

Relates to Art. 11 CAT, Para. 23 LOIPR, Para. 28 CO
78. The AOB has been criticizing the medical care in correctional institutions for years. Especially, mentally ill detainees suffer from the absence of comprehensive medical care. There are several reasons for the dire state of medical care. 

79. There is a chronic shortage of beds in psychiatric departments with a forensic focus, which has been known for years. Although the law stipulates that public hospitals have a duty to admit all patients, some hospitals see in-patient care of prisoners critically.[footnoteRef:91] The admission of acute psychiatric patients to hospitals without a forensic focus is usually problematic, as these hospitals, themselves are regularly overloaded and are unprepared for such patients. The overload is to the extent that some psychiatric hospitals implemented admission stops.[footnoteRef:92] Patients who require longer-term hospital care only receive outpatient treatment. Once back at the correctional institution, they have to be placed in specially secured cells if there is still an acute risk of harm to themselves or others (please see above the section on Solitary Confinement).[footnoteRef:93] Another practice is that mentally ill detainees are simply transferred to the prison infirmary where they receive rudimentary psychiatric care. The AOB stresses that persons with severe psychiatric illnesses should not be detained in normal prisons, as these are not designed to meet their needs. Mentally ill persons require close, multidisciplinary, and, in particular, psychiatric care. International principles and recommendations demand that they should always be cared for in specialized facilities under the supervision of recognized health professionals. [91:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 111]  [92:  ibid, 115]  [93:  ibid, 111] 


80. Even if detainees are taken to the psychiatric department of a hospital, they are not specialized enough as in there is no suitable trained staff. Moreover, the rooms are small, the windows are not barred, and prison guards have to stay in the room with the person guarding them. A structural adaptation is not possible. This would be equivalent to a new building.[footnoteRef:94] The Ministry of Justice agreed that the expansion of forensic psychiatric departments is sensible and urgently required. However, according to the Ministry, the necessary resources are lacking. [94:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 127] 


81. Another reason for the inadequacy of health care in prisons is the lack of staff. The AOB has been highlighting the blatant lack of specialists in psychiatry and medicine in correctional facilities.[footnoteRef:95] For instance, in various prisons no medical personnel was available during the evenings and weekends. However, intensive medical care for mentally ill offenders is particularly important. Furthermore, owing to the missing personnel, newly admitted detainees do not receive a medical examination within 24 hours of their admission or transfer. The shortage of care personnel has been increasing for years. Vacancies remain unfilled, as no doctors apply due to the low payment and unattractive working conditions. This is further aggravated by the fact that outside of the correctional institutions, there is a federal shortage of psychiatrists, and the prison system is rarely the first choice among several job offers.[footnoteRef:96] [95:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 110]  [96:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2021', 126] 


82. Also psychological services are limited since therapies are not offered according to need, but rather according to the date of release as well as general linguistic and intellectual responsiveness. This means that prisoners with long sentences may have no chance of receiving therapy and the accompanying relaxation measures in the short and medium term. This understandably leads to a high potential of frustration and conflict. The unavailability of therapy brings also appalling consequences. During its monitoring visits, the AOB noticed that some of the interviewed detainees appeared to be sedated as they were unable to concentrate and pay attention during the conversation or they fell asleep. The detainees claimed that their psychotropic medication had not been adapted for a long time.[footnoteRef:97] [97:  ibid, 129] 


83. Inadequate care and the resulting extensions of prison sentences contradict the state's duty of care under Art. 5 European Convention of Human Rights. If appropriate therapy is not provided over a longer period, this makes the prospect of conditional release and resocialization more difficult. The state is obliged to set up an appropriate and individualized therapy program. Detainees and mentally ill offenders in detention have the right to receive the same medical care as persons living in freedom. The psychiatric service of a correctional institution shall have sufficient human resources for psychiatric care as well as diagnostic meetings with the patients and still have time for cooperation with other specialist services and participating in multidisciplinary expert teams.[footnoteRef:98] [98:  ibid, 128] 


84. In light of this, the AOB recommends creating additional positions for general practitioners and employing them for sufficient hours, due to the high number of detainees, who are more in need of intensive medical care than inmates are in the penal system. Furthermore, the AOB advocates expanding psychiatric care. Currently, the low pay is simply not an incentive to apply to work in forensic institutions. Only when an attractive salary scheme can be offered staff may be found. It is possible that more incentives are required to increase the attractiveness of working in facilities in the penitentiary system and forensic institutions. [footnoteRef:99] [99:  Austrian Ombudsman Board, ‘Annual Report on the Activities of the NPM 2022', 110] 

· Mentally ill persons should always be cared for in specialized facilities under the supervision of recognized health professionals. They should not be detained in normal prisons, as these are not designed to meet their needs.
· Prisoners who cannot receive adequate psychiatric care in prison should be transferred to a psychiatric hospital as soon as possible.
· Long-term detention of a mentally ill prisoner without adequate psychiatric treatment violates the duty of care and care responsibilities.
· The Ministry of Justice must develop a long-term strategy to attract more doctors to work in correctional facilities. 
· Particularly, in a facility for mentally ill offenders the presence of specialists in psychiatry is also required at night and at weekends.
· The medical examinations upon admission should be carried out within 24 hours of the detainee's arrival at the correctional institution.
· An appropriate and individual therapy program for inmates must be guaranteed.
· Detainees have a right to adequate psychiatric care. The vacant psychiatric consultant position shall be filled as soon as possible.

[bookmark: _Toc161225486]Suicides in Detention

Relates to Art. 11 CAT
85. Suicide in detention is a long-term problem. In all correctional facilities, the suicide prevention system VISCI (the Viennese Instrument for Suicidality in Correctional Institutions) is implemented. The VISCI is an effective low-cost questionnaire that is first carried out upon admission to prison. After admission, the questionnaire is repeated in frequent intervals as the risk of suicide can change over the course of detention. The VISCI is therefore an important tool for suicide prevention in prisons. The 20-question survey is designed in such a way that all prison staff can perform it without the help of trained psychological staff. Questions about health, psychological, and family situations can determine with a low error ratio the risk of suicide. Once the test is concluded prison staff will immediately receive results and instructions on how to treat the detainee. The VISCI system operates according to a traffic light system: red means high risk, yellow indicates no immediate need for action, and green means that there is no risk. For each category, there are clear instructions for prison staff on how to treat the prisoner. If there is a high risk, the individual concerned must be examined promptly by a specialist doctor, who then decides on the further course of action.[footnoteRef:100] [100:  Austrian Ombudsman Board, ‘Annual Report of the Austrian Ombudsman Board to the National Council and the Federal Council 2022’, 138] 


86. Nevertheless, the numbers are continuously rising and hit in 2023 an all time high. Therefore, a multidisciplinary working group on suicide prevention was set up by the Ministry of Justice, in which the AOB also participated. After five intensive meetings, its participants were able to agree on a final report comprising 48 recommendations. The most important demands undoubtedly comprise reassessing the suicidal tendencies of inmates after a period of around eight weeks following their admission to a correctional institution. Also, the implementation of communication structures between the professional groups about the behavior and anomalies of prisoners. This can be done with the installation of a "communication platform" so that important information (observations) is not lost in the event of a change of duty. Moreover, newly admitted prisoners who have problems with substance abuse must receive rapid treatment to avoid withdrawal symptoms. The final report of this working group was presented in July 2023. In February 2024, the AOB again publicly demanded the rapid implementation of the working groups’ recommendations.· The AOB urges rapid implementation of the working group's recommendations.




[bookmark: _Toc161225487]Intersex Children 

Relates to Art. 16 CAT, Para. 30 LOIPR, Para. 44 and 45 CO
87. According to estimates, up to 30 children are born each year in Austria with ambiguous gender. Intersex persons criticize that medicine is still geared towards the early surgical removal of "disturbing" sexual characteristics, while the life of intersex children is rarely at risk requiring immediate treatment. Austria still does not have a clear ban on operations that are not medically necessary. Although a working group was set up with the participation of intersex persons, a concrete draft law was not finalized. The AOB has the opinion that the protection of intersex people and their families through an appropriate law that recognizes diversity and inclusion is long overdue.

88. In addition, AOB views non-medicalized, psychosocial counseling as essential for the prevention of invasive and irreversible sex reassignment surgeries on intersex infants and children. Usually parents give their consent to the operation out of fear of stigmatization and prejudice towards their child. The lack of counseling options for parents of intersex children can be extremely harmful and even fatal. The life stories of intersex children depict that sex reassignment surgeries are often perceived as a violation of their physical integrity or mutilation. This is because they have been deprived of the chance to develop their gender identity in a self-determined way. Consequently, intersex persons are under psychological stress and have problems related to their physical well-being and sexual life.
 
89. The AOB suggests establishing competence centers to access scientifically proven knowledge nationwide. Medical facilities from all over Austria should be able to contact these centers to ensure specialized and professional care for those affected and their families. The already existing outpatient department for sexual development at Vienna General Hospital could serve as a role model.[footnoteRef:101]  [101:  Austrian Ombudsman Board, ‘Bericht der Volksanwaltschaft an den Nationalrat und an den Bundesrat 2019‘, 62] 
· The AOB advocates for legislation banning imposed sex reassignment surgeries that are not medically necessary.
· Competence Centers should be established to support persons who are affected with scientific knowledge. 




[bookmark: _Toc161225488]Redress and Compensation for Victims of Torture

Relates to Art. 14 CAT, Para. 27 LOIPR, Para. 38 and 39 CO
90. The Republic of Austria recognizes that children, who were placed in a home, foster family, hospital, psychiatric institution, or sanatorium in the past, may have fallen victim to cruel, inhuman, degrading treatment or punishment.[footnoteRef:102] Since 2017, compensation has taken the form of a monthly pension benefit. This encompasses also deaf children who had to leave their parental home between the 1940s and 1990s for schooling and were housed in what was known as a deaf-mute institution with a school attached.[footnoteRef:103] All persons who were victims of violence between 1945 and 1999 and who prefer to report about their childhood experiences of violence to the AOB can submit applications for institutional pensions to the AOB or other contact points. Subsequently, they can describe their experiences in detail to psychologically trained clearing experts. If the experiences of violence are credible and the previous placements can be confirmed, victims receive a pension funded from the federal budget.  [102:  Austrian Ombudsman Board, ‘Heimopferrente‘ <Heimopferrente - Volksanwaltschaft>]  [103:  Austrian Ombudsman Board, ‘Bericht der Volksanwaltschaft an den Nationalrat und an den Bundesrat 2022‘, 38] 


91. In addition, there are also lump sum payments and the funding of therapy costs by those institutions that failed to adequately protect minors in the past. Victims can apply for compensation at the provider of the institutions. However, as different operators ran the boarding schools the compensation scheme is fragmented resulting in unequal treatment of victims.[footnoteRef:104] The providers range from private operators and the church to the Ministry of Education or the Laender. Each of them has its own compensation rules whereby the Ministry of Education paid lump-sum compensation to victims of their deaf-mute institutions in Speising and Kaltenleutgeben only from 2012 to 2017. During this period, only 40 applicants throughout Austria registered with the Ministry.  [104:  ibid, 37-38] 


92. The AOB has found in various contexts that institutional victims of violence who have been disabled since birth have difficulties in applying for both home victims' pensions and lump sum compensation because information about them does not reach them. Regrettably, the information campaigns for these victims of institutions were not barrier-free.

93. Consequently, the AOB has joined nationwide associations for the deaf who started a campaign to raise awareness for the right to compensation in 2022. Through the new awareness, the interest in compensation increased. However, almost 200 victims of the institutions in Speising and Kaltenleutgeben, who have now registered with the AOB for the first time, do not understand why they cannot receive compensation. As the compensation program for those institution expired, they also cannot receive compensation for the costs of sign language interpretation in the context of therapies, while victims of other boarding schools that were not operated by the Ministry of Education receive them and a lump-sum payment. For that reason, associations for the deaf started a campaign to raise awareness for the right to compensation in 2022. Through the new awareness, the interests in compensation increased. Victims of the institutions in Speising and Kaltenleutgeben do not understand why they cannot receive compensation anymore, while victims of other boarding schools can.

94. The AOB has obtained reports showing that deaf children were abused in Speising and Kaltenleutgeben from the 1940s until the year 2000. These disclose that the deaf children were beaten and slapped in the face by teachers. In some cases, the use of sign language was also forbidden. During nights, they were not allowed to go to the toilet but were punished and humiliated for wetting the bed. The deaf boarding school pupils had to face a wall for long periods of time as a punishment. They experienced this as particularly distressing because as a deaf individual, they could not observe what was happening behind their backs in class. They were also obliged to eat everything on offer under threat of violence even until they vomited. Some children were even forced to eat the vomit. Punishment was completely arbitrary and fear was a constant companion.

95. The AOB therefore appeals to the Ministry of Education, who were the operators of the institutions of Speising and Kaltenleutgeben, to comply with the wishes of the victims to make compensation available. Irrespective of the compensation scheme, all victims of the deaf-mute institutions deserve satisfaction as a measure of redress. Satisfaction comprises the verification of the facts and full and public disclosure of the truth. Many of the former deaf pupils still suffer from the traumatic memories of their childhood and youth to this day. A historical reappraisal can assist them in finding redress.· All operators of the mute-deaf boarding school are called upon to investigation and document instances of abuse.
· The Ministry of Education shall reinstitute a contact point and compensation for victim of abuse at Speising and Kaltenleutgeben.



28

image1.jpeg
AUSTRIAN
OMBUDSMAN BOAR





