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I. OVERVIEW


This written submission provides an update on the information on the implementation of the Convention on the Rights of Persons with Disabilities (hereinafter “the CRPD”) by Hungary submitted to the UN Committee on the Rights of Persons with Disabilities (hereinafter “the Committee”) by the Hungarian Civil Liberties Union, the Living Independently in the Community advocacy group, and the Validity Foundation – Mental Disability Advocacy Centre on 7 February 2020. 

This additional submission has been written by the Validity Foundation and the Hungarian Civil Liberties Union. The submission focuses on recent developments in those areas that were addressed by the Committee both in the List of Issues prior to Reporting and the Inquiry Report on Hungary. These areas are the following:
· Right to living independently and being included in the community
· Right to equal recognition before the law
· Right to access to justice
· Right to inclusive education
· Awareness-raising

Validity Foundation – Mental Disability Advocacy Centre is an international non-governmental human rights organisation which uses the law promote, protect and defend the human rights of persons with intellectual disabilities and persons with psychosocial disabilities worldwide. Validity’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. Validity has participatory status at the Council of Europe, and special consultative status at ECOSOC. For more information, please visit www.validity.ngo.

The Hungarian Civil Liberties Union (“HCLU”) is a human rights NGO protecting the rights of persons with disabilities in Hungary, especially those with intellectual and psychosocial disabilities. HCLU provides legal aid and legal representation in strategic litigation on legal capacity, inclusive education and independent living. HCLU carries out advocacy projects to empower persons with disabilities and their families. For more information, please visit www.tasz.hu.






II. SPECIFIC COMMENTS

(a) [bookmark: _Hlk95224909][bookmark: _Hlk95229072] Right to living independently and being included in the community

In its Inquiry report, the CRPD Committee called on Hungary to end institutionalisation[footnoteRef:1] and recommended, inter alia, that Hungary “guided by general comment No. 5, Prevent any further placement of persons with disabilities in any institutional settings by halting programmes that develop institutions including supported housing, and provide reparations for persons with disabilities seeking redress for their institutionalization.”[footnoteRef:2] [1:  CRPD/C/HUN/IR/1, para 114.]  [2:  Ibid. para 114 (a).] 


The Government in its response pointed out, inter alia, the following:
· children’s homes with 40-48 beds do not mean mass care;[footnoteRef:3] [3:  Observations by Hungary on the report of the Committee on its inquiry carried out under article 6 of the Optional Protocol, 31 Mar 2020, p. 17.] 

· group homes for children are fine since they provide family-oriented care preparing children for independent living;[footnoteRef:4] [4:  Ibid.] 

· deinstitutionalisation of children’s homes in the 2021-2027 programming period is primarily focused on the modernization of small group homes;[footnoteRef:5] [5:  Ibid.] 

· people can live a much more independent life in a supported housing form.[footnoteRef:6] [6:  Ibid. p. 10. ] 

· the aim is to make supported housing a viable alternative in the future.[footnoteRef:7] [7:  Ibid. p. 11.] 


In our submission dated 7 February 2020, we informed the Committee that during visits to the then state-run Topház Special Home in 2017, the Validity Foundation had discovered serious abuse and ill-treatment of children and adults with disabilities. Our report exposing the instances of ill-treatment and neglect was published in May 2017. Later, the Hungarian Charity Service of the Order of Malta took over the operation of the special home. It is operated in the same place, but under a different name, as the “House of Providence”. In 2017, Validity filed an actio popularis procedure against the State and the institution. Currently (5 years after filing the application), the actio popularis case is still ongoing and is still at the first instance court. 

According to the Institution’s deinstitutionalisation plan,[footnoteRef:8] the following new services will be provided for persons with disabilities on the territory of the House of Providence institution: [8:  The Deinstitutionalisation Plan of the House of Providence is available only in Hungarian: https://maltai.hu/assets/uploads/files/6876c-ifkt-teljes_6.0.pdf.] 

· Care home for 48 people
· Group home for 10 people
· Supported housing (i.e. group home) for 24 people
· Daycare service for 100 people
· Developmental employment[footnoteRef:9] for 31 people [9:  According to page 31 of the Deinstitutionalisation Plan, developmental employment means that „residents typically work in the laundry, they are doing park maintenance and easy work in the corridors.”] 

· Crisis care for 6 people

Furthermore, the Hungarian Charity Service of the Order of Malta will provide the following services in Göd and its surrounding area within 30 km radius:
· Supported housing (i.e. group home) for 138 people
· Support (transport) service for 100 people
· Catering services for 195 people.

Considering article 19 of the CRPD, and the CRPD Committee’s jurisprudence, the above-described process can under no circumstances be described as deinstitutionalisation, but rather trans-institutionalisation.

On 26 May 2021, the Hungarian Commissioner for Fundamental Rights paid a visit to the House of Providence.[footnoteRef:10] Although the Report of the Commissioner quotes article 19 of the CRPD and highlights that “deinstitutionalisation shall be carried out taking into account the provisions of Article 19 of the CRPD,”[footnoteRef:11] and it draws attention to the CRPD Committee’s Inquiry Report on Hungary,[footnoteRef:12] it falsely points out that “In 2007, Hungary ratified the CRPD, Article 19 of which sets a new basis for thinking about independent living of and housing for persons with disabilities. Based on this, in the case of persons with disabilities, preference should be given to staying in a family requiring a lower budget or to living in their own flat or in a group home, and to the community-based services (basic social services) that facilitate these options, rather than more expensive, mass residential care (specialised social care).”[footnoteRef:13] Furthermore, it acknowledges that “the deinstitutionalisation programme and the innovative strategy of the Home is a pioneering undertaking in the domestic deinstitutionalisation process when it comes to moving out residents with high support needs to group homes.”[footnoteRef:14] [10:  The Report No. AJB-3751/2021 of the Commissioner for Fundamental Rights is available in Hungarian: https://www.ajbh.hu/documents/10180/3713052/Jelent%C3%A9s+a+fogyat%C3%A9kosok+otthon%C3%A1ban+t%C3%B6rt%C3%A9nt+l%C3%A1togat%C3%A1ssal+%C3%B6sszef%C3%BCgg%C3%A9sben+3751_2021.pdf/6979fa68-ab13-a05a-f7ac-c78f45e36c60?version=1.0&t=1624368447810. ]  [11:  Ibid. p. 9.]  [12:  Ibid. p. 10.]  [13:  Ibid.]  [14:  Ibid.] 


The Report of the Commissioner points out that as part of the deinstitutionalisation plan, “a total number of 2x24 people, who cannot be moved out of the Home, are expected to continue to live there, and according to the plans, they will be cared for in the new buildings being constructed on the territory of the institution.”[footnoteRef:15] Although the Commissioner was aware of the deinstitutionalisation-related recommendations that were made by the CRPD Committee to Hungary,[footnoteRef:16] he highlighted at the end of his report that “in light of the experiences of the on-site visit, I am not taking any action in relation to the functioning of the Home; my report is intended to raise awareness.”[footnoteRef:17] [15:  Ibid. p. 12.]  [16:  See especially para 114 of the Inquiry Report. ]  [17:  Report No. AJB-3751/2021 of the Commissioner for Fundamental Rights, p. 13] 


As for the submitting organisations, the approach of the Commissioner is highly questionable taking into account that according to the Act CXI of 2011 on the Commissioner for Fundamental Rights, “[i]n its activities, the Commissioner for Fundamental Rights pays special attention to the promotion, protection, and monitoring of the implementation of the Convention on the Rights of Persons with Disabilities, promulgated by Act XCII of 2007…”[footnoteRef:18] [18:  Act CXI of 2011 on the Commissioner for Fundamental Rights, 1. § (3).] 


In December 2021, Validity received a joint expert opinion in its case against the Topház (now House of Providence) institution. The experts (a psychiatrist, a special teacher, and a special teacher - lawyer) visited the already functioning supported housing facility (group home) and 7 other supported housing facilities which were under construction. The expected dates to start using these group homes were at the time of writing the expert opinion end of 2021 or the beginning of 2022.[footnoteRef:19] [19:  Expert opinion in the case of Validity v. Topház institution and others, p. 8.] 


The deputy head of the institution informed the experts that more than HUF 25 million (approx. EUR 70,500) has already been spent on the maintenance of the water and sewerage systems of the institution.[footnoteRef:20] It is especially concerning taking into account that according to the plans, the main building of the institution will be completely demolished.[footnoteRef:21] It is even more concerning that, in line with the above-mentioned Deinstitutionalisation Plan, the residents of the institution will be relocated either (i) to the newly built group homes, or (ii) in the case of 2x24 residents labelled as persons with high health risk and with high behavioural risk, to a “care home” to be built on the central site of the institution.[footnoteRef:22] [20:  Ibid. p. 9.]  [21:  Ibid.]  [22:  Ibid.] 


The experts highlight in their final statement that “[d]omestic legal obligations in neither the social nor the educational sectors contain such requirements that would enable a specialised social care institution providing long-term residential care (in this case, a care home for persons with disabilities) to provide all the conditions and human rights standards required by the CRPD.”[footnoteRef:23] [23:  Ibid. p. 31.] 


Submitting organisations want to highlight that States parties’ obligation under the CRPD is not to enable social care institutions to provide persons with disabilities with better or good conditions, but to provide persons with disabilities with equal right to live in the community, with choices equal to others, and to facilitate their full inclusion and participation in the community.

Hungary does not comply with the obligations stemming from the CRPD and does not pay any attention to the CRPD Committee’s guidance that was given in General Comment No. 5 and in the recommendations that were addressed to Hungary in the Inquiry Report. Furthermore, it is alarming that the approach of the Commissioner for Fundamental Rights and the opinions of independent experts in court cases are not based on the CRPD Committee’s authoritative interpretations.

Suggested recommendations for the State party:

· Stop immediately any further placement of persons with disabilities in any institutional settings including supported housing and halt programs that aim to relocate persons with disabilities from bigger institutions to smaller residential settings including any type of supported housing.
· [bookmark: _Hlk95228180]Intervene immediately in the “deinstitutionalisation” process at the House of Providence (formerly Topház institution) and ensure that residents of the institution are not placed in any type of institutional settings including supported housing/group home/care home but should be provided with possibilities to be able to live in the community with a wide range of available, accessible, acceptable, affordable and adaptable support mechanisms and services. Ensure that children currently living in the institution grow up with a family and not in an institution including family-like settings.

(b) Right to equal recognition before the law reading together with the right to access to justice

 In its Inquiry Report, the CRPD Committee found it to be a violation of Article 12 of the Convention that mandatory reviews of guardianship, very rarely result in persons with disabilities having their capacity to act restored.[footnoteRef:24] The Committee called on Hungary to “[e]nsure direct and effective access to justice for persons with disabilities, particularly those affected by the restriction of their capacity to act, those subjected to institutionalization or those who are victims of disability-based or other discrimination, through the provision of procedural and age-appropriate accommodation.”[footnoteRef:25] [24:  CRPD/C/HUN/IR/1, para 99. (f).]  [25:  Ibid. para 116 (e).] 


In its response to the Inquiry Report, the Hungarian Government did not address either the issue of why mandatory reviews of guardianship do not result in lifting guardianship in a higher number of cases or the reasons for lack of access to justice for persons with disabilities placed in institutions.

Judgments excluding legal capacity did not have to be reviewed before the entry into force of the new Civil Code (15 March 2014). Based on the transitional provisions related to the entry into force of the new Civil Code,[footnoteRef:26] guardianship authorities had to initiate incrementally all guardianship judgments excluding legal capacity made before 2014 to be reopened by the court between 2014-2018. Provisions under Section 6 of Act CLXXVII of 2013 were, however, leges imperfecti as failure to meet the deadline for review had no legal consequences. Guardianship authorities repeatedly failed to initiate mandatory reviews, since their accountability for compliance was not guaranteed by any legal means. This resulted in the fact that thousands of persons with disabilities were kept under guardianship and denied access to justice. [26:  Provisions under Section 6 of Act CLXXVII of 2013 on transitional and enabling provisions related to the entry into force of Act V of 2013 on the Civil Code. In 2019 said provisions were amended to omit deadline for mandatory review. The provision in force stipulates: „The guardianship authority must initiate legal proceedings for the review of decisions of persons placed under guardianship excluding legal capacity which do not contain an obligation to review.”] 


In 2019, the Hungarian Civil Liberties Union submitted nearly 60 public interest data requests to find out if mandatory reviews of guardianship judgments excluding legal capacity before 2014 were initiated in time and what the results of the mandatory reviews were. Based on the responses received from central guardianship authorities and a procedure initiated at the National Authority for Data Protection and Freedom of Information between 2019-2021 the following can be concluded: 
· One-fifth of mandatory reviews were initiated beyond the statutory deadline or had not even started at all.
· Most mandatory reviews upheld restrictions of legal capacity: 80-90% of persons with disabilities remained under guardianship restricting fully their legal capacity (which is the same in effect as the former ‘guardianship excluding legal capacity’ regime).
· Mandatory reviews proceedings took place in a formal manner, with only very few actual, substantive reviews leading to less restrictive, positive legal outcomes. Judicial practice responds almost automatically to the diagnosis of mental illness by upholding guardianship, with a negligible number of judges lessening legal capacity restrictions to certain areas (between 3-9%) and almost none providing for supported decision-making (less than 1%).

Similarly, in the case of Validity v. Topház institution and others, the court-appointed experts draw attention to the fact that access to legal assistance/aid “again raises a systematic problem, as it is a problem at the national level. At national level, it is known (from 2020 data) that in total, 20% of the persons concerned who were previously under the so-called "plenary/full guardianship" have had their guardianship review delayed or not started at all so that 1/5 of the persons concerned have not even had their disenfranchised status reviewed. This is broadly represented by the data we received from the House of Providence.”[footnoteRef:27] As a conclusion, the experts point out that “[i]n this respect, ensuring effective access to justice under Article 13 of the CRPD for persons living in residential social care institutions or child protection services remains an issue at national level.”[footnoteRef:28] [27:  Expert opinion in the case of Validity v. Topház institution and others, p. 22.]  [28:  Ibid. p. 26.] 


Currently, there are still no legal consequences for guardianship authorities to be held accountable if they commence the review procedure delayed. In the absence of timely review procedures, people with disabilities remain in severely restrictive legal regimes that blatantly violate their rights under the CRPD. 

Concerning the serious human rights violations in the Topház (currently House of Providence) institution, Validity wanted to initiate court procedures but was denied getting direct access to the residents of the institution. Validity tried to approach the residents through their guardians as well but the contact details to the guardians concerned were not provided for Validity. Consequently, in 2018, a court procedure was initiated to get access to the contact details of the guardians. Almost 4 years after the submission of the claim, there is still no final decision in this case. 

Suggested recommendations for the State party:

· Ensure that guardianship orders are reviewed as a matter of priority and that the capacity to act of all persons with disabilities, including those in any form of institutional setting is restored.
· Provide persons with disabilities, with a special focus on those who are institutionalised, with free and quality legal assistance in matters pertaining to their human rights.
· Provide residents of the House of Providence institution with immediate access to civil society organisations, including organisations of persons with disabilities, and make sure that the residents’ guardianship orders are reviewed and their capacity to act is restored.

(c) Right to inclusive education

In its Inquiry Report, the CRPD Committee found that “[c]hildren requiring high levels of support receive special education, called ‘developmental education’. They are taught at home or in institutions, as provided for in Act CXC of 2011 on national public education (National Public Education Act). In practice, they are excluded from mainstream schools: a third are enrolled in special schools and receive a maximum 20 hours of education per week, while those who are institutionalized receive up to 6 hours on average per week.”[footnoteRef:29] The Committee called on the Government to “[e]nd the segregation of persons with disabilities in education, particularly children requiring high levels of support, and adopt a strategy to implement inclusive education at all levels of education, in line with general comment No. 4 (2016) on the right to inclusive education.”[footnoteRef:30] [29:  CRPD/C/HUN/IR/1, para 85.]  [30:  Ibid. para 113 (c).] 


Although the government addresses the issue of education for children with disabilities in a very detailed manner, it seems that neither the government nor state officials know the difference between integration and inclusion. Furthermore, the government does not reflect on the concerns of the CRPD Committee in relation to the so-called segregated regime of ‘developmental education’.

The majority of children with high support needs (pupils with severe and multiple disabilities) are excluded from school education. As there is a lack of support for the inclusion of children with disabilities in mainstream education, they are either home-schooled or provided education in institutions. Consequently, children requiring high levels of support face systematic segregation and disability-based discrimination in the field of education.

Another systematic problem is the lack of support available throughout the school day for children with disabilities, including children with autism, in mainstream schools. There are no state-funded statuses for shadow teachers/special education assistants in mainstream classrooms.[footnoteRef:31] Consequently, in practice, children with more support needs are either forced to be home-schooled against their parents’ will or sent to special schools. [31:  Annex No. 4 to Government Decree 326/2013 (VIII. 30.).] 


In the case of Validity v. Topház institution and others, the court-appointed experts point out that “[a]s regards compliance with Article 24(1) and (2) of the CRPD, the existing domestic legislation (namely the National Public Education Act and related regulations) is insufficient.”[footnoteRef:32] The expert opinion highlights that out of the 30 pupils placed in the institution, 5 attend segregated schools outside of the institution and 25 receive so-called “developmental education” in the institution.[footnoteRef:33]  [32:  Expert opinion in the case of Validity v. Topház institution and others, p. 18.]  [33:  Ibid. p. 16.] 


[bookmark: _Hlk95406946]Suggested recommendations for the State party:

· Abolish the special education system for children with disabilities including ‘developmental education’ and provide them with inclusive education, including the provision of state-funded shadow teachers in mainstream schools. Ensure that measures intended to be supportive in the field of education do not lead to a reduction in the quantity and quality of education and do not generate segregation of children with disabilities.
· Ensure that children with disabilities placed in the House of Providence institution have access to inclusive education with appropriate support measures and with reasonable accommodations.

(d)  Awareness-raising

In its Inquiry Report, the Committee pointed out that “the State party lacks a comprehensive action plan with goals, funding, timelines, indicators, benchmarks and monitoring activities for the continuous promotion of awareness-raising regarding the Convention and the human rights model of disability.”[footnoteRef:34] Furthermore, in violation of articles 4, 5, 12, and 19, the CRPD Committee highlights that “[f]amilies of and professionals and staff working with persons with disabilities lack awareness of and do not receive regular training on the human rights model of disability and the Convention.”[footnoteRef:35] [34:  CRPD/C/HUN/IR/1, para 95.]  [35:  Ibid. para 105 (d).] 


In its reply to the Inquiry Report, the Hungarian Government did not address the above-mentioned concerns of the CRPD Committee.

Suggested recommendation for the State party:

· Ensure that the Hungarian translation[footnoteRef:36] of the Inquiry Report is widely distributed among all relevant stakeholders including residential and non-residential service providers, authorities, and the justice system. [36:  Hungarian and Hungarian easy-to-read translations of the Inquiry Report are available from the OHCHR website: https://tbinternet.ohchr.org/Treaties/CRPD/Shared%20Documents/HUN/CRPD_C_HUN_IR_1_9114_O.docx.] 
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