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BRIEFING ON CHINA-MACAU FOR THE COMMITTEE AGAINST TORTURE PRESESSIONAL WORKING GROUP, 54th session (Apr/May 2015)
From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org 

This briefing describes the legality of corporal punishment of children in Macau. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children, the repeated recommendations made to China (including Macau) by the Committee on the Rights of the Child and the current opportunity for enacting prohibition presented by the drafting of domestic violence legislation, we hope the Committee Against Torture will:
· raise the issue of corporal punishment of children in its List of Issues for China-Macau, in particular asking what measures are being taken to explicitly prohibit corporal punishment in the home and in all alternative care and day care settings, and
· recommend to China-Macau, following examination of the state party’s  fifth report, that legislation is enacted and enforced which clearly prohibits corporal punishment in the home and in all alternative care and day care settings, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.

1 Macau’s report to the Committee Against Torture
1.1 The fifth state party report of China-Macau to the Committee Against Torture[footnoteRef:1] refers to its previous report[footnoteRef:2] in relation to the prevention of cruel, inhuman or degrading treatment or punishment. Neither the current report nor the previous (fourth) report addresses the issue of corporal punishment of children. The fourth report states that “cruel treatment is one of the ways of committing the crime of ill-treatment or excessive loads on minors” under article 146 of the Criminal Code.[footnoteRef:3] But the Code does not prohibit corporal punishment (see below). [1:  4 April 2014, CAT/C/CHN-MAC/5, Fifth state party report]  [2:  15 June 2006, CAT/C/MAC/4, paras. 212-220]  [3:  ibid., para. 220] 

1.2 We hope the Committee will recommend to Macau that legislation is enacted and enforced which clearly prohibits corporal punishment in the home and in all alternative care and day care settings, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.


2 The legality of corporal punishment of children in Macau
2.1 Summary: In Macau, corporal punishment of children is unlawful as a sentence for crime, in schools and possibly in penal institutions and some alternative care facilities, but it is lawful in other forms of alternative care, in day care and in the home.
2.2 Home (lawful): In 2013, the Government reported to the Committee on the Rights of the Child that corporal punishment of children is punishable under the Criminal Code 1995 provisions on ordinary, serious and aggravated offences against physical integrity (arts. 137, 138 and 139), “as long as it was committed with the intention of harming the health and the physical integrity of a child”.[footnoteRef:4] The Government also stated that article 146 of the Code explicitly prohibits any form of corporal punishment of children.[footnoteRef:5] In fact, this article does not explicitly prohibit corporal punishment: it punishes “physical or mental mistreatment or cruel treatment” of children and makes no reference to violence imposed in the guise of “discipline”. [4:  CRC/C/CHN-MAC/Q/2/Add.1 Unedited Version, Reply to list of issues, Q15]  [5:  ibid.] 

2.3 The Law on Family Policy 1994 states that parents have the “right and duty to ensure, promote and guide the overall development of children” (art. 15); there is a similar provision in the Civil Code, which also states that children must obey their parents (art. 1733). There is no explicit legal defence for the use of corporal punishment in childrearing (such as a “right” to administer punishment etc) in these laws or in the Criminal Code 1995 but legal provisions against violence and abuse are not interpreted as prohibiting all corporal punishment of children. A draft domestic violence law is under discussion: this provides a key opportunity for prohibiting violent punishment of children by parents but as at November 2014 the draft did not include prohibition of corporal punishment.
2.4 Alternative care settings (?partially prohibited): The Government has reported that corporal punishment is prohibited in residential facilities in article 25 of Decree-law 90/88/M, Regulation of the General Conditions of Social Facilities for Children, Youths, the Elderly, the Disabled and Facilities for developing Social Auxiliary Activities of Residents:[footnoteRef:6] we have yet to verify this information. There is no explicit prohibition of corporal punishment in other alternative care settings, where it is lawful as for parents. [6:  ibid.] 

2.5 Day care (lawful): There is no explicit prohibition of corporal punishment in all early childhood care and in day care for older children.
2.6 Schools (not explicitly prohibited): Order No. 46/SAAEJ/97 Adopting the student disciplinary system of educational institutions officers, pursuant to Law No. 11/91/M on Education in Macau, does not include corporal punishment among permitted disciplinary measures. Law 9/2006 on the Legal Framework on the Educational System for Non-Higher Education is silent on the issue, as are Decree Law No. 33/96/M on education for students with special educational needs and Decree-Law No. 42/99/M on compulsory education.
2.7 Penal institutions (?unlawful): Corporal punishment appears to be unlawful as a disciplinary measure in prisons but it is not explicitly prohibited in all penal institutions. According to Decree Law 40/94/M (the Prison Establishment Law), physical force may be used against prisoners in certain circumstances but may not be used as a disciplinary measure (arts. 65, 66 and 72). Permitted disciplinary actions do not include corporal punishment (art. 75). Law 2/2007 establishing educational guardianship measures for young offenders provides for detention in observation centres, education centres, and education and training centres (art. 27): the Law allows for the use of physical force in certain circumstances; it does not explicitly prohibit its use as a disciplinary measure but corporal punishment is not included in the list of permitted disciplinary measures (arts. 88, 93 and 96). The Government reported to the Committee on the Rights of the Child in 2013 that corporal punishment is unlawful in the Youth Correctional Institution under the Education and Supervision Regime for Juvenile Offenders:[footnoteRef:7] we have yet to confirm that prohibition is explicit. [7:  ibid.] 

2.8 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.

3 Recommendations by human rights treaty bodies and during the UPR
3.1 CRC: The Committee on the Rights of the Child first recommended to China (including Macau) that corporal punishment be prohibited in the home and all other settings throughout the state party in its concluding observations on the second state party report in 2005; the Committee reiterated its recommendations following examination of the third/fourth report in 2013.[footnoteRef:8] [8:  24 November 2005, Concluding observations on second report on China (including Hong Kong and Macau Special Administrative Regions), CRC/C/CHN/CO/2, paras. 46, 47 and 48; 29 October 2013, CRC/C/CHN/CO/3-4, Concluding observations on third/fourth report, paras. 6 and 7] 

3.2 UPR: China’s human rights record has been reviewed in the UPR in both first and second cycles (in 2009 and 2013). No recommendations specifically on corporal punishment have been made, but the Government has accepted a number of recommendations to bring its domestic legislation into line with international human rights standards and to protect the rights of the child.[footnoteRef:9] [9:  5 October 2009, A/HRC/11/25, Report of the working group, paras. 114(2), 114(3) and 114(13); 4 December 2013, A/HRC/25/5, Report of the working group, paras. 186(54), 186(64), 186(77) and 186(80)] 
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