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Introduction

This submission to the CESCR highlights the key labour and related issues raised by provisions of the ICESCR, with particular reference to marginalized workers in South Africa. South Africa has a highly developed legislative structure for the regulation of labor relations as embodied by the Labour Relations Act, the Basic conditions of Employment Act, and has passed noteworthy amendments to the Labour Relations Act in 2014 that ensure that temporary and labour workers are employed by the main employer after 3 months. However, the implementation of such laws is absent, and many workers remain outside its purview because they are casualized, externalized through labor-brokering contracts or are migrant workers. Such exclusion occurs in all sectors of the economy and is exacerbated by the absence of a comprehensive framework for social security and protection.
While, it is trite that civil-political and socio-economic rights are interdependent, in the context of low wage work such as domestic work or farm work, issues of fair wages are directly tied up with access to housing since housing and food are frequently a core component of a wage. Conversely, dismissal from employment on a farm or in a home, also amounts to eviction from employer- supplied housing, and moving to remote localities where the possibilities of alternative work are limited. 
 Similarly, in informal work issues of health and safety at work are tied up with an adequate standard of living. Common to these sectors is also the difficulty with exercising agency in the form of collective rights which facilitate challenging or enforcing an ESCR rights in the workplace, or in society at large. 
More recently, South Africa has embarked on a series of important amendments to the labour law regime in the form of passing national minimum wage law with a provisional phasing in of the minimum wage over a two-year period, for domestic workers and farmworkers. However the national minimum wage set has been criticized for entrenching poverty wages. In July 2018, the South African Constitutional Court issued a monumental judgment declaring that in the outsourcing context, the client and not the labour broker, is the lawful employer for the purposes of the Labour Relations Act. 

However, there are also more ominous developments afoot – there are proposed changes to the Labour Relations Act, which would limit the right to strike in ways which would significantly diminish worker rights, as guaranteed in the South African Constitution as well as the ICESCR. Also, in July 2018, the Employment Equity Commission recently released its 18th report, where it declared that the twin engines of transformation, the Employment Equity Act and the Skills Training Act, had not achieved their aims over a twenty-year period, and that “the impact of the Skills Development Act to redress inequality in the workplace appears to be minimal.” It concludes that the two pieces of legislation that are supposed to be supporting each other in driving transformation, have not achieved the desired outcome.
Article 6: The Right to Work
Article 6(1):  The South African Constitution, does not explicitly provide for the right to work but does provide in Section 13 of the Constitution, that no-one be subjected to slavery, servitude or forced labor. South Africa has also passed Trafficking legislation, which provides certain protections for survivors of trafficking, including that all survivors of trafficking may not be charged for violating immigration law, for carrying forged documents, or for other crimes that he/she were compelled to commit by his/her captors; and also affords all trafficking survivors the same right of access to public health care services as that available to citizens.

Yet, despite legislative safeguards contained in the Labour Relations Act, the Basic Conditions of Employment Act and Sectoral Determination 7, human trafficking persists, and permeates the already vulnerable, domestic work sector. There is however, little or no policy and administrative initiative by various agencies of the state including the department of labor aimed at combating human trafficking in the sector.
 Typically, women and girls from poorer provinces such as Mpumalanga, Limpopo and the Northern Cape, rural areas and informal settlements, where there are few job prospects,  are recruited and transported to ‘work’ in wealthier parts of the country.
 Employment agencies in the domestic work sector are one of the main drivers of human trafficking in South Africa.
 These ‘employment agencies’ lure young women through promises of fair monthly wages which in the end are not fulfilled and as agents deduct significant portions of their wages allegedly to recoup the cost of transport and transit accommodation as well as ‘job placement fees’ which traps the into situations of debt bondage.
  A 2009 IOM report highlighted that those domestic workers that do manage to leave their positions – and many of whom are teenagers - often find themselves befriended by pimps and groomed for sex work.

A substantial portion of migrant domestic workers who are undocumented, find themselves in precarious situations, given their greater dependency on private employers and the informal economy for subsistence.
  The Labour Court has held in Discovery Health v CCMA that undocumented workers are not excluded from the protection afforded by labour legislation such as the LRA and may therefore seek redress for unfair dismissals. 
 Similarly, section 8(4) of the Employment Services Act of 2014 now also provides that “an employee who is employed without a valid work permit is entitled to enforce any claim that the employee may have in terms of any statute or employment relationship against his or her employer.”
However, because of their fear of detection and deportation by the authorities, undocumented migrant workers are unlikely to seek redress. In addition, asylum seekers working as domestic workers, have reported that they cannot register for the Unemployment Insurance Fund (UIF) on asylum papers. As a result of this lack of alignment between labour legislation and immigration law, “workers who qualify for protection in terms of labour legislation are subject to deportation in terms of immigration law.”

Similarly, in the situation of refugees, the effect of an extensive backlog of asylum applications – according to its 2016 Asylum Report for the UNHCHR, the Department of Home affairs had processed only a fraction of asylum applications since 2015, and still needed to process 697 298 applications – is to leave asylum seekers undocumented, and vulnerable to arrest and deportation. In fact, South Africa has one of the highest deportation rates in the world. In the case of Minister of Home Affairs and Others v Watchenuka, the court found that refugees or asylum seekers may not be prevented from seeking employment, based on their constitutional right to dignity.
 However, even when an asylum seeker is granted refugee status under the Refugee Act, this can be withdrawn, should the state believe that circumstances leading to refugee leaving their home, no longer exist. 
In contrast to the labour laws and the Refugee Act, the Immigration Act regulates conditions of migrant’s entry and creates categories of work permit but does not accommodate low skilled migrants.  A recent White paper on Migration, proposes that asylum seekers should be confined to processing centers near their borders, where “their basic needs will be catered for”, while they are kept from integrating into the community”. In addition, the paper proposes a “third party” rule that would exclude anyone who reaches South Africa via a country that is considered safe, without first applying there. The paper also seeks to establish a system of SADC special visas for unskilled workers, with quotas in place that do not permit qualification for permanent residency and subsequent attainment of citizenship. The Border Management Authority Bill (BMA) has now been passed in order to give effect to some of the substantive provisions in the white paper.
A similar disconnect between two statutory regimes, is also at play in the context of informal workers. In 2017 of the 530 000 street traders participating in the informal sector 70% were women.  More recently and according to the Quarterly Labour Force Survey there approximately 1 113 000 women employed in the sector making up roughly 38% of the sector,
 but this does not accurately account the participation of women in the sector as non-agricultural informal workers are excluded. Informal economy workers include street vendors, taxi drivers, rubbish collectors and home-based care workers. The trading of goods and services is the most important activity with just over 1 million people engaged in this activity, and another 300 000 in community and social services.  Women occupy the low-income low skills occupations largely street trading, spaza shops, dressmaking, early childhood development centers and hairdressing.
There is, however, an absence of appropriate legislative and regulatory framework in the informal economy, where local governments treat informal economy participants based on by-law formulation, which makes them vulnerable to abuse from law enforcement agencies. Such abuse includes; police forcing bribes from traders; their stock being regularly and arbitrarily confiscated, without being returned to them; and eviction from their places of business.

South African courts have been responsive to this issue, and in an urgent court application made by the South African Informal Traders’ Forum to halt the operation, the Court acknowledged that Operation Clean Sweep impacted on several interrelated constitutional rights, notably the rights to dignity (understood as encompassing a right to a livelihood), freedom of trade, and the basic socio-economic rights of children.  The Court held that the City had acted in contravention of its own policies and bylaws, as well as of the provisions of the applicable national laws (simply because, by the City's explicit admission, it was "convenient" for it to do so) which means that its actions were clearly illegal and that the "legal" traders had an "undisputed right" to occupy their designated trading spots.
 
Despite the Court’s rebuke of the brazen unlawfulness of the City of Johannesburg’s actions towards the informal traders the, the city since sought to revise its policy towards informal traders to comply with the ‘letter of the judgment’ but its underlying logic has remained one of the prohibitions and restriction of trade, meaning that the structural flaws of previous policy frameworks have largely remained unaddressed.
Instead of being consultative and inclusive, the management of informal trade has come to be characterized by the arbitrary enforcement of by-laws. Arbitrary abuses of these by-laws are often the foundation of the bribes that traders are forced to pay to the JMPD officials. While the Constitutional court’s ringing rebuke of Operation Clean Sweep did not alter municipal attitudes towards informal trading, the courts have been emphatic and have given much needed impetus to the calls for change in the widespread bureaucratic and restrictive approaches to informal trading.

In the case of Somali Association of South Africa v Limpopo Department of Economic Development, Environment and Tourism the Supreme Court of Appeal found that the Limpopo Provincial Government’s implementation of the so-called "Operation Hardstick" which was quite similar to Operation Clean Sweep in its intention to stamp out illegal trade, but was accompanied by a blunt bureaucratic refusal to award trade permits to foreign nationals, hence rendering all foreign informal traders in Limpopo "illegal" and thus subject to removal was "unacceptable and contrary to constitutional values".
Similarly, in Makwickana v eThekwini Municipality the Durban High Court  found that the City of Durban’s trade bylaws were unconstitutional to the extent that they allowed for the impounding and confiscation of "legal’’ traders' goods without due process.

While the ICESCR Committee has not yet addressed the issue of sex-work, a rapid size estimation study conducted by the South African National Aids Council  in 2013 estimated that there are between 132,000 and 182,000 female, male, and transgender sex workers in South Africa.
 Historically, sex workers have been among South Africa’s most marginalized populations, and are vulnerable to exploitation, abuse and ill health (in particular HIV and other STIs). 
 South Africa criminalizes all aspects of sex work, although the Labour Appeal Court ruled in the case of Kylie vs CCMA and others, that sex workers are protected by South African labour law, despite the present illegality of their work. Under South African legislation – specifically, the Sexual Offences Act, and the Criminal (Sexual Offences and Related Matters) Amendment Act, voluntary adult sex work, buying of voluntary adult sex, as well as all sex work related acts are criminal offences. Since it is difficult to successfully prosecute under the Sexual Offences Act, authorities tend to rely largely on municipal bylaws to arrest and prosecute sex workers. “Loitering” and “public nuisance” are offences that sex workers are commonly detained for, and often without trial. However, these crimes are also hard to prove in terms of evidence, and accusations are often arbitrary and unfair – amounting to harassment of sex workers. The misuse of laws, public by-laws and other regulations creates a difficult and threatening environment for sex workers, in which they are unprotected and unable to access the legal remedies necessary to report crimes committed against them. 
 

Article 6(2): Under Article 6(2) of the Covenant, the right to work must be progressively realized, and article 6 of the covenant sets a benchmark to qualitatively and quantitatively measure the progressiveness of adopted measures. This benchmark consists of technical and vocational guidance and training programs, policies and techniques to achieve steady economic social and cultural developments and full and productive employment under conditions safeguarding fundamental political and economic freedoms to the individual. While the notion of progressive realization leaves room for state discretion on implementation, it is not fully open-ended, and states are obliged to take steps that are deliberate, concrete and targeted to the realization of rights, and must have data to monitor the progress taken. 
Qualitatively: The National Development Plan is widely touted by South Africa, as the overarching framework of addressing the major challenges currently plaguing the country such as chronic unemployment, widespread poverty and starvation, historic levels of socio-economic inequality and so many other challenges emanating from the stubborn legacies of the country’s tumultuous history.
 Yet, the NDP remains widely contested and some of its provisions have been met with strong criticism for failing to meet expectations and at times for being unrealistic and disconnected from the realities and challenges faced by the country. The NDP makes definitive employment creation goals and outlines how they will be met. For example, the goal to reduce the current unemployment rate of 27,6?%  to goal 6% or 11 million jobs, will be met by a targeted and sustained annual GDP growth rate of  5,4% in the next two decades beginning from the NDP’s inception in 2015. Employment creation will be created inter alia through fostering and harnessing of small to medium enterprises, identified as the key drivers to employment creation. COSATU’s association of small enterprises with work vulnerability and lower wages has been backed by empirical research suggesting that when compared to much bigger industries and businesses small enterprises have a significantly lower net job creation rate and create jobs of a lower quality. COSATU, the government’s main labor partner, has criticized this plan and stated that it will not lead to the creation of permanent or high paying jobs and will instead enhance the precariousness and vulnerability of work.
Quantitatively: The OECD Economic Survey on South Africa (2017), finds that the level of income of the highest earners, was forty times more than the lowest quintile, and while inequality decreased between 2008, and 2010, it has since stagnated.
 According to the OECD, growth has trended downwards since 2011, and unemployment has risen from 25% to 27%.
According to Statistics South Africa or StatsSA, the unemployment rate currently at 26.7% remained relatively unchanged over the first quarter of 2018 compared to the fourth quarter of 2017. However, this was accompanied by a 0.1% decline in the number of people who have left the workforce as well as an increase in the number of discouraged work seekers. Long term structural unemployment continues to persist and is stubbornly high with more than 60% of the unemployed having reported of being unemployed for a year or longer. Women are more likely to be in long-term unemployment than men. At least two out of three unemployed women (67.2%) have been unemployed for a year or longer compared to 57.3% of their male counterparts. The black African population group has the highest average rate of unemployment at (30.1%) in comparison to other groups. Youth unemployment remains alarmingly high for those between the ages of 15 to 24 having an unemployment rate of 52%.
The Quarterly Labour Force Survey does not account directly for casualisation or externalization of the workforce through the use of labor brokers; nor does it reflect the large number of transnational migrant workers who also form a significant part of the workforce. Yet casualisation and externalisation are endemic to the labour market, as are the large numbers of migration workers, the lack of which present a major challenge to the accuracy and reliability of the statistics.
 In addition, since statistical information about employment is collected by sector, jobs that are externalized would be classified as “service”, and consequently misrepresent the actual size of the sector.

Insecure, precarious employment like casual, temporary, labour broker workers who do not enjoy most social benefits and most earn extremely low pay are included in the notion of “formal employment.” In fact, a third of workers did not make contributions to the national unemployment insurance fund, and approximately half made no contributions to pension and retirement funds. Two thirds of all workers did not receive medical aid benefits. 
 
Guaranteeing the right to work and other covenant rights should aim further than merely lowering unemployment rates. Policies that focus extensively on job creation without giving due consideration to, inter alia, informal employment and low pay are likely to miss prominent indicators of vulnerability among workers.
  The right to decent work presumes a meaningful link between work and livelihood. Since underemployed and low-pay workers remain rather vulnerable to social risks, state measures should be in place to ensure precarious work does not undermine livelihood and human security.  In real terms therefore, traditional formal employment with decent working conditions is enjoyed by a decreasing minority of workers in South Africa.

Equality and Progressive Realization of the Right to Work:
While Article 6 is largely subject to progressive realization; non-discrimination obligations are immediately binding.  Similarly, the right to equality and non-discrimination is core to the South African constitutional project. To this end the Employment Equity Act of 1998 (EEA) prohibits all forms of discrimination in the workplace including on grounds such as gender, race, age, ethnicity, sexuality and pregnancy. The Act also provides affirmative measures aimed at the achievement of equality in the workplace against the historical context of discrimination and exclusion and imposes obligations on employers to prepare and implement an Employment Equity Plan, which must include affirmative measures to achieve equality in the workplace. In addition, South Africa has passed the Skills Development Act to develop the skills of the workforce, which includes assisting work-seekers to find work and retrenched workers to re-enter the labour market. With the amendments to the Employment Equity Amendment Act (EE Act) coming into effect in 2014 the CCMA is now able arbitrate in discrimination cases replacing the more expensive Labour Court route.  
Soon after these amendments, the reported that the total number of complaints lodged have been consistently increasing over the last few years, with 2% of all referred disputes being of unfair discrimination in 2016. Although cases of unfair discrimination have doubled in the past three financial years, and according to the CCMA’s statistics for the period from August 2014 to March 2016, these case are widely unreported, and make up only 5% of the CCMA’s workload.
The Public Services Commission (PSC) also collects information on grievances lodged by employees in the public sector, with allegations of unfair treatment forming the second-highest: accounting for approximately 22% of all complaints lodged in the 2014/15 financial year. The SAHRC has also lamented the slow pace at which the PSC resolves unfair discrimination disputes.
Similarly, according the most recent, Annual Report of the Commission for Employment Equity (2017-2018)
is damning. It finds that over the past twenty years, there has been a mere 1% increase of the black population in terms of top and senior management; while in terms of gender, there has been an 18.8% increase in Senior Management. The Commission considers these statistics to be very bleak and suggest that “the impact of the Skills Development Act to redress inequality in the workplace appears to be minimal”. It concludes that the statistics indicate that the White Population Group remains favored for training and development, while males remain favored in terms of gender. Thus, the two pieces of legislation that are supposed to be supporting each other in driving transformation are not achieving the desired outcome.” According to the Employment Equity Commission the “the statistics indicate that the intended beneficiaries of the Act are overlooked in training and promotions. This is totally counterproductive to the very objects of the Act” and they conclude that “there is no real political will and commitment to transform”.
South Africa has also experienced a surge in xenophobia and violence against migrant workers, who have been accused of stealing jobs and bringing crime, with weak and ineffective responses by government.
  South Africa has also experienced a surge in xenophobia and violence against migrant workers, who have been accused, often by public figures in the media, of stealing jobs and bringing crime, with weak and ineffective responses by government.
  For example, according to a report of the United Nations High Commissioner for Refugees, in 2011, at least 120 foreign nationals were killed, five of them burnt alive, 100 were seriously injured, at least 1,000 displaced, and 120 shops and businesses permanently or temporarily closed through violence or selective enforcement of bylaws in 2011. 
 In 2015, attacks in April 2015 resulted on seven verified deaths, and the displacement of at least 5000 migrants and refugees.

The right to be free from gender-based violence and harassment, is also equally a component of the right to non-discrimination with respect to Article 6 rights.  The Labour Relations Act states that sexual harassment is a form of misconduct and the employer “may” take disciplinary action against the harasser, who may be fairly dismissed. Significantly, Section 6(3) of the Employment Equity Act (EEA) sets out unequivocally that harassment of an employee” is a form of unfair discrimination and is prohibited on a combination of grounds of unfair discrimination. In May 1998, NEDLAC, the National Economic, Labor, Development Council, which consists of representatives of government, organized labour, organized business and the community, passed a voluntary Code of Good Practice on Handling Sexual Harassment Cases.

Although there are no available statistics on the prevalence of sexual harassment, it is widely thought to be pervasive. According to the Labour Research Service (LRS) once women participants in its focus groups understand what sexual harassment entails and felt comfortable talking about it, almost two thirds of participants reported having experienced it and considered it an “accepted thing.” Sexual harassment is prevalent in the hospitality sectors, call centers and in sectors such as casinos where it is an accepted part of daily life, and the employer’s attitude is that the client is always right. In addition, it is particularly young women working or trying to access work at call centers, and within the service and hospitality sectors that experience sexual harassment most frequently from fellow employees and customers. Sexual harassment was also reported to be particularly rife in the public sector, and again with specific reference to accessing employment opportunities. 
Women in the informal economy also often raise issues of sexual harassment from both government and customs officials but are unlikely to report the cases of sexual harassment or fear of being further victimized. Similarly, domestic workers are often isolated in private homes, they are particularly vulnerable to sexual assault and abuse in their workplace. Yet outside of media reports, there is limited data on the extent of harassment and abuse of domestic workers. There are however disturbing and graphic accounts reported in media on the sexual harassment and abuse of domestic workers. In November 2017 a 45-year-old man was arrested, for allegedly raping his domestic worker and forcing her to perform sexual acts with his dogs. 
 COSATU has also raised concerns at what it called a spike in the incidents of abuse of domestic workers in the country. 
  
The question of the relationship between the casualisation of the workforce and sexual harassment is crucial. In a Solidarity Center study, the interviewees describe instances of women who had complained of sexual harassment in the workplace and following such complaint, “were told to stay home; of human resources departments refusing to take further cases of sexual harassment; and of workers in “flexi-temp” situations, who were no longer called on after reporting sexual harassment”.
The report argues that more precarious the worker, the less empowered they are to lay a complaint, and the effect of this is that perpetrators in this type of employment relationship, are not likely to be sanctioned.
The Benchmark Foundation has also documented the ways in which women wearing overalls (designed for male miners) in the mining sector, means that they have to remove all clothing in order to use the unisex toilets. Similarly, there are reports of female mineworkers being stripped naked and searched by male guards at a mine, and 51 workers being suspended and “handcuffed “for refusing to comply with this practice.
Article 2: Right to Just and Favorable Conditions at Work
7(a) Fair Wages and Equal Pay for Work for Equal Value 
The recent amendments to the EEA in the form of section 6(4)-(5) including the Employment Equity Regulations and the Code of Good Practice on Equal Pay for Work of Equal Value which supplements the Act in respect of equal pay claims area response to the ILO's criticism of South Africa's initial failure to include specific equal pay provisions in the EEA. Section 6(4) now emphasizes the requirement of equal pay and prohibits differentiation in terms and conditions of employment, including employment policies and practices, among employees who work for the same employer and who fall within the category of work that is the same, substantially the same or work of equal value, if that differentiation is based on a prohibited ground. A differentiation as envisaged in s6(4) constitutes unfair discrimination if it is directly or indirectly based on one or more of the listed grounds set out in s6(1) or any other arbitrary ground.
The Regulations provide for a systematic approach in assessing whether an employee has a legitimate equal pay claim and whether the employer has a justifiable defense for pay differentials.

However, the gender wage gap remains stubbornly high even after government’s introduction of legislation to ensure equal pay for equal work. The Employment Equity reports show that that women are less likely to be in senior management position than their male counterparts. Gender parity in the workplace remain elusive. The private sector lags government’s example to create equal opportunities for women. 

Inadequate or poor wages is one of the dominant challenges of domestic work, which is seen as “easy, unskilled and non-essential.”
  The issue of the absence of a “living wage” is core for Domestic worker sector which it is estimated to number 1 million, and is the largest employment sector for black women in South Africa.
  The work is characterized by low pay, long hours and insecurity, and as Smit and Mpedi observe domestic work, still bears strong elements of a master-servant status relationship.

While domestic workers generally enjoy the protections of most of the labour laws and of Sectoral Determination 7 which sets out minimum wages for domestic workers and specifies working conditions such as hours of work, overtime pay, salary increases, deductions, annual and sick leave, exploitation remains prevalent in the sector and is almost wholly attributable to the lack of enforcement or oversight over the sector. For example, almost 70% of domestic workers have no formal contracts, and employers are not obliged to provide medical or pension benefits.
 
Many domestic workers reside in their employer’s homes and the accommodation as well as food, are considered part of the remuneration.  However, neither the BCEA nor SD 7 contains any provisions dealing with the standard of accommodation to be provided to a live-in domestic worker, although SD 7 permits an employer to deduct up to 10% of wages for accommodation if it meets certain minimum requirements.  Conversely, if a domestic worker is dismissed, the consequences are often not only loss of paid employment, but also the loss of housing.
Enforcement of sectoral determinations by labour inspectors are more difficult in private homes. In that context, a labour inspector requires the homeowners or occupier’s consent, or a written Labor Court authorization for such inspection. Such an authorization requires that a labor inspector state, under oath state, “the reasons for the need to enter a place in order to monitor or enforce compliance with any employment law.”
 Consequently In a random inspection where there is no prior knowledge of violations, obtaining this authorization is unlikely.

Much like domestic work, farm work is regulated by Sectoral Determination 13, which outlines the minimum conditions of work within the sector, including a minimum wage based on the area of work. In 2015, the ILO conducted a detailed study of the farming sector in South Africa in which they described some of the unintended consequences of minimum wage law in the sector.
 They found employers in the sector began to find new ways to avoid wage compliance by, for example, deducting wages for services they have historically provided for free, such as housing. The study also found that legal obligations to provide on-farm accommodation to workers had the unintended consequence of increasing casualization and externalization, because employers began to employ workers who live off their farm to avoid providing accommodation.  They observed a growing trend for seasonal workers to be paid significantly lower than those permanently employed; and within this dynamic, women seasonal workers were paid less than men with their employment remaining tied to the employment of a male partner or family patriarch. They found that overall, a significant gender wage gap continues to exist unabated in in the sector.
 

The mining sector has historically been an important pillar to the economy and employing hundreds of thousands of workers. Mineworkers are covered by the Labour Relations Act (LRA), and the Basic Conditions of Employment Act (BCEA) of 2002. The Department of Labour has not issued a Sectoral Determination for the mining sector. The Mineral and Petroleum Resources Development Act of 2002 (MPRDA), in section 100(2)(a) provides for the establishment of a broad-based socio-economic empowerment Charter, aimed at achieving the entry of historically disadvantaged South Africans into the mining industry. This includes transformations in Human Resources development, mining community development, and housing and living conditions. 

According to official statistics, average monthly earnings in mining and quarrying have increased from 15,469 in 2013 to 22,185 in 2017.
 According to the Labour Research Service, average real wage earnings for elementary occupations in the mining industry have only increased from R3483 to R5962.
 Entry level workers appear to be better compensated in the platinum industry— receiving a monthly wage of R8500 in 2015.
 Subcontracted employees tend to be paid far less than others.
 Labour brokers make profits by sustaining low wage levels for contracted workers in order to offer competitive rates to mining companies, and do not bargain for wages.
 Female workers tend to be treated unequally with regards to bonuses and promotion opportunities, even those receiving the same wages as men.
 
In November 2017 government passed a National Minimum Wage law which introduced a national minimum wage applicable to all sectors of the workforce.
 However, under the new law, domestic workers earn R15 an hour which is 75% of the minimum wage of R20 an hour and farm workers earn R18 an hour equivalent of 90% of the minimum wage. In a period of two years these wages will be raised to 100% of the national minimum wage which will be contingent upon the determination of the newly created body, the National Minimum Wage Commission.

Institutionally, the National Minimum Wage Commission (NMWC) will replace the Employment Conditions Commission or the ECC, which advises the minister of Labour on the content of sectoral determinations including sectoral minimum wage. The NMWC will not have the same broad statutory mandate as the ECC as its scope would be limited to determining on an annual basis the national minimum wage.

Yet, for many the set minimum wage does not constitute a “living wage” and effectively entrenches poverty.
 For many the only way of alleviating the effects of these poverty wages is to work longer hours to increase income for subsistence. Runciman argues that the domestic work and mining sector already have minimum wage in their respective sectoral determinations but there is chronic non-compliance with it.
 Institutionally, she argues that moving the enforcement of national minimum wage from the Department of Labour to the CCMA is fraught with legal and practical difficulties.  She cautions that the amended BCEA will phase out the sectoral determinations, which will be replaced by national minimum wage and could result in loss of important protections like housing rights in the farming sector.

Safe and Healthy Working Conditions: Domestic workers remain explicitly excluded from one of the most important socio-economic safety net mechanism for workers who are injured, disabled or fall ill during the employment. Under the Compensation for Occupational Injury and Death Act (COIDA), employees or the dependents of deceased employees, can claim benefits from the Compensation Fund, for injuries or death arising out of, and during, employment. However, domestic workers are explicitly excluded from the application of COIDA, although they can still sue an employer for damages under the common law.
This exclusion runs counter to the Section 27(1)(c) Constitutional right of access to social security, as well as article 14(1)of the ILO Domestic Worker Convention which obliges member states to; ‘ take appropriate measures, in accordance with national laws and regulations and with due regard for the specific characteristics of domestic work, to ensure that domestic workers enjoy conditions that are not less favorable than those applicable to workers generally in respect of social security protection, including with respect to maternity.’

The South African Domestic Service and Allied Workers Union (SADSAWU), aided by the Solidarity Center and the Socio-Economic Rights Institute (SERI) are challenging the constitutionality of COIDA’s exclusion of domestic workers from its ambit. In the ongoing litigation, government has opted to oppose SADSAWU’s application, arguing that the courts are not the correct forum for addressing the issue. Yet twenty years after the end of Apartheid, and after successive amendments to the Labour legislation, the issue remains unaddressed legislatively. In an unpublished study conducted by the Solidarity Center in 2017, researchers interviewed domestic workers who had been seriously injured by dog bites, dependents of domestic workers killed by falling into ungated swimming pools while cleaning windows as well as domestic workers who has been victims of assault in in household burglaries. The study found that domestic workers are frequently dismissed after injury at work and consequently left without effective legal recourse or a job.
Mine health and safety are governed by the Mine Health and Safety Act (MHSA), which works in conjunction with the Compensation for Occupational Injuries and Diseases Act (COIDA) the Occupational Injuries in Mines and Works Act (ODIMWA), to compensate mineworkers to counter the failure to prevent occupational injury and disease. The MHSA outlines the duties and responsibilities of the three major stakeholders in the mining industry which include the industry employers, workers and their trade unions and the Government.  
In terms of MHSA, employers have a duty and responsibility to protect the health and safety of employees that are exposed to occupational health and safety hazards and risks. The state has the duty and responsibility to effectively regulate health and safety conditions at work places in the mines. An employee has the right to refuse to work in an environment that may endanger his/her health or safety. The MHSA establishes the Mine Health and Safety Inspectorate (MHSI), headed up by the Chief Inspector of Mines (CIM). The CIM is appointed by the Minister of Labour and is tasked with implementing the MHSA and administer the Inspectorate. The Inspectorate plays a proactive role in the promotion of health and safety and it has the powers to enforce compliance with the Act. The MHSA establishes the Mine Health & Safety Council (MHSC) which advises the Minister on health & safety at the mines.
While the MHSA aims to hold employers to account for failing to comply with its provisions by providing for a range of criminal and administrative sanctions, there is no strict enforcement of the MHSA and employees suffering from occupational injuries and disease often have to find recourse in the form of compensation provided for in COIDA and ODIMWA. The accident and ill-health record of the mining sector compares poorly to that of other economic sectors such as manufacturing, construction and rail, leading to mining’s reputation as the most hazardous industrial sector. Regulations in the mining industry have improved safety conditions in recent years, although concerns remain. During the 2017 year, there was an increase in the number of fatalities across the industry to 88 compared to 73 in 2016. This marked the first year on year increase in the number of fatalities in a decade.

Safety conditions vary widely depending on the age of the mine, whether the mine is underground or opencast, the depth of the mine, and the type of mineral being extracted. Miners working in underground as opposed to opencast mines are exposed to significant safety hazards, including falling rocks, exposure to dust, noise, fumes, and high temperatures.
 The gold and platinum mining industries are of particular concern in this regard, because they requires mining in very deep and geologically unstable mines.
 Notably, the fatality rate for miners fell from .03 deaths per million hours worked in 2003, to .008 in 2015,
 although it has been on the rise since 2015.
 Miners of precious metals suffer disproportionately from diseases such as Silicosis and Platinosis,
and coal miners from various pulmonary diseases associated with breathing in coal dust.
  Miners in general tend to suffer from tuberculosis at a higher rate.
 A study at Lonmin found that contract workers tended to work underground and tended to do the most dangerous jobs, those not performed by permanent employees
.
Historically, women were prevented from going underground in terms of the South African Minerals Act of 1991. This approach changed with the enactment of the Constitution and the LRA, and significantly with the enactment of the Mining Charter, which required mining companies to ensure that 12% of their total workforce are women, by the year 2009. However, these forward-reaching provisions were not accompanied by positive obligations with respect to the prevention of gender-based violence at work, and did not require a gendered understanding of health and safety in this traditionally male dominated sector.
The MHSA does not have any provisions for gender specifications regarding occupational health and safety conditions in the mines. A 2012 study conducted by the Mining Health and Safety Council (MINCOSA) found that the mines were not properly equipped to accommodate women in the sector after the Mining Charter of 2004 had made it possible for more women to enter the historically male dominated sector. 
 Although women remain under-represented in the mining sector, the numbers are increasing but women in the sector continue to still face a male-dominated culture, discrimination, resistance by male workers, sexual abuse and harassment, inappropriate personal protective equipment, shift work, inadequate infrastructure facilities such as ablution facilities and change houses. 
  
The Benchmark Foundation has documented the ways in which women wearing overalls (designed for male miners) in the mining sector, means that they must remove all clothing to use the unisex toilets. Similarly, there are reports of female mineworkers being stripped naked and searched by male guards at a mine, and 51 workers being suspended and “handcuffed “for refusing to comply with this.
 In more than one case, women working underground in mines were found raped and murdered.

Unskilled Migrants and Road Accidents:  The issue of health and safety at work requires consideration of the issues surrounding safe transportation to and from work. South Africa has a very high incidence of death and injury on the road and has introduced a Bill which aims to reform existing law on road accidents and provide an effective benefit scheme for bodily injury or death caused by or arising out of road accidents.
 The Bill is progressive in that it seeks to introduce a “no fault” system for accident victims, who would qualify for benefits regardless of fault. However, under Section 27(4) foreigners who are not lawfully present in South Africa, these benefits would be limited to “emergency health care”.
  The impact of this clause on asylum seekers is significant, since many are unable to have permits renewed because of a corrupt and ineffective asylum system. According to the Bill, they would be unable to seek healthcare, or receive compensation for injuries suffered. 
Article 11: Adequate Standard of Living 

Given that wages are directly linked to access to housing and an adequate standard of living in certain sectors, a consideration of Article 11 of the ICESCR is imperative. Article 11 provides for everyone to have an adequate standard of living, including the rights to adequate food, clothing, housing, among other things and the continuous improvement of living conditions. “Adequate” means that states are required to take actions that guarantee an individual’s access to the minimum conditions necessary for a life of dignity, rather than mere survival.
General Comment number 4 recognizes this right as entailing “the right to live somewhere in security, peace and dignity”.
Similar to the situation of domestic workers, Sectoral Determination 13 is the only law that prescribes basic conditions for on farm worker housing, and its stipulations re housing only apply when deductions (10%) are made for workers’ wages for accommodation. Consequently, if there are no deductions, then there are no minimum standards that apply for housing.
 
The ILO has found that the wide spread absence of flushed toilets, families sharing bathrooms/toilets with neighbors; no access to warm water and issues such as dampness, moldiness, leaky ceilings or walls and broken doors. On the other hand, migrants housed on farms were housed in hostels, rather than houses, and these were dirty and badly maintained, and with no electricity or warm water. There are also numerous reports of constructive dismissal; where the living conditions of workers is made so unbearable that they leave of their own accord. For example, where residents’ access to water and electricity are cut, or farmworkers are “bribed” to leave their land.

The Extension of Security of Tenure Act (ESTA) seeks to address the security of tenure of farm workers, farm dwellers and occupiers of land owned by someone else. According to the ILO one of the unforeseen consequences of the ESTA, is that farmworkers are being moved off farms as employers turn to temporary workers, this has thus contributed to the increasing casualization of farm work. The ILO study found that seasonal workers have been sourced in off farm communities for several years, but that there is an emerging trend is for permanent workers to be sourced off farms with labour intensive crops. To achieve an off-farm population, producers have replaced permanent workers with seasonal workers; and fill seasonal positions with off farm workers. 

In the Mining sector, the Mining Charter, established by the MPRDA, mandates the provision of single-sex and family-style homes by employers for mineworkers.
 Studies have found that employers routinely violate the terms of the charter.
 At the Lonmin facility in Marikana where 34 workers were killed following of a protracted wage dispute, the majority of mineworkers live in work hostels often overcrowded, single-sex facilities. The lack of proper housing for workers who, in the main, lived in shack settlements surrounding its mining operation and still do, was one of the driving factors behind the August 2012 strike at Lonmin that left 44 people dead.

 Approximately 30.000 people continue living in informal settlements around the mine. These consist of iron shacks without running water, sanitation facilities or electricity. The situation in Marikana today reflects not only a monumental failure of government, but also a story of unabated corporate irresponsibility. In 2006, Lonmin submitted a legally binding Social and Labour Plan (SLP) in which it committed to convert 114 hostel blocks and build 5.500 new houses by 2011. In 2012, at the time of the massacre, Lonmin had only built three of the 5.500 houses they had committed to in their SLP. By 2017, Lonmin has converted the hostels but only built 500 additional apartments. Lonmin blames financial problems for the lack of implementation of the SLP and the inability to increase wages faster. Lonmin has also been accused of systematically shifting profits to the parent company in London and to subsidiaries created for this purpose in the Bahamas. The German chemistry company BASF buys over 50 percent of the platinum sourced in Marikana. 

Mining companies have attempted to replace the work hostel system by providing home ownership bond subsidies to encourage mineworker purchase of private homes.
 One study, conducted at Lonmin, suggests that attempts to introduce private family-style houses have resulted in relatively little ownership by mineworkers.
 For migrant workers, companies provided “living out” allowances, encouraging relocation outside of the mining hostel system. Migrant workers tended to accept the cash allowance to supplement their wage packet and then move into the informal settlements near the mines,
 with the result of increasing the wage pressure on migrant workers as they took on new costs associated with living in the shacks, such as transport and ablutions. Conditions in mining particularly informal settlements and migrant communities are conducive to the spread of HIV/AIDS and other infectious diseases.

Living and Working Conditions: Women employed in mining face challenges in their living and working conditions. Sexual harassment and favoritism are also common in the workplace, and there remains a general perception that mining is not an industry for women. Female mineworkers are forced to share ablution blocks, changing rooms, and medical facilities with men, who vastly outnumber them. Women applicants for mining jobs have reported facing demands for sex in exchange for jobs from male HR officers.
 Women in this industry are treated unequally regards to race: for example, black women typically receive more physically demanding jobs than white women. Vulnerability to GBV not only occurs at work but also during their transportation to and from work, throughout the day and night; as well as their accommodation in hostels and informal settlements.

The living conditions of most mine workers are critical. Mine workers live in squalid and derelict conditions as seen with the prevalence of shacks around mining companies and in mining communities. In Marikana, the scene of the tragic massacre where 34 mine workers were killed for demanding wage increases, mine worker communities continue to live in informal settlements with no access to basic services such as water, sanitation and electricity. This is despite government commitments and legal obligations accruing to Lonmin to alleviate the sub-human living conditions of mineworker communities. 
Workers in the urban informal economy tend to live and work in unhealthy and unsafe environments, and lack basic health services and social protection. Working conditions in the informal economy vary depending on the activities workers are engaged in, but informal workers lack access to important social benefits such as medical, maternity leave for women and sick leave benefits. Unemployment insurance is also largely inaccessible and unavailable to the sector. According to a study by WIEGO, very few informal employees received medical aid contributions, and less than a quarter had employer-deducted unemployment insurance benefits.
 Consequently, in cases of accident, unexpected illness, confiscation or destruction of stock, or eviction from the work space could spell disaster for such workers, placing their livelihoods at serious risk, and propelling them into a cycle of poverty.

A study of street vendors in Durban noted significant deficiencies in access to basic and work-related infrastructure— finding that over 56% of vendors did not have access to a toilet, and that 21% did not have access to running water.
 Another common informal profession is waste picking, in which workers have insufficient access to water, and toilets, and in which workers are frequently exposed to the elements, without shelter, despite harsh weather conditions.

A 2015 study found a correlation between poor health and informality of employment in for wage workers in South Africa. While this was largely due to the income disparity between the informally and formally employed, job insecurity was observed to the study found a stronger association between informality and poor health for women than for males.
Contributors to occupational risks for informal workers were exposure to unprotected places of work (for example roadsides, informal marketplaces, and landfills) and poor monitoring capacity for conditions in certain regulated working environments, including employment in private households.
 Women traders are also exposed to crime, health risks and other dangerous conditions as a result of poor access to resources.
Art 8: Trade Union Rights 

Collective rights are instrumental to the realization of all the other labour rights and are essential to ensuring workplace justice. Historically, strikes and protest were not only effective in bringing to an end apartheid, they remain important instruments for students’ workers and marginalized communities to assert their rights and to expand existing rights and social justice in their struggles. The rights to assembly, associate, organize and to strike are similarly essential to the realization of ICSECR rights.

Since collective labour rights are immediately implementable under the ICESCR, states are obliged to provide a constitutional and legal framework that guarantees the exercise of freedom of association for trade unions; furthermore, the states must facilitate and promote an environment that allows the exercise of these rights.
 Accordingly, laws should ensure that all workers, including the subcontracted and temporary ones, are able to exercise their trade union rights. Along with the ratification of Conventions, the Committee considers it important that States have the support of the ILO. For instance, it affirms “that the rights of workers as provided for under article 8 of the Covenant can only be exercised in a climate free from violence, pressure or threats of any kind.” 

In South Africa the Constitution guarantees the right to form and join unions, to organize and associate, to strike and to bargain collectively.
 These rights are nationally operationalized through the Labour Relations Act 66 of 1995 (LRA). The LRA further provides that upon recognition, unions have a legal right to collective bargaining, and the law holds collectively bargained agreements to be binding.  Workers also have a right to strike.  While the LRA also establishes bargaining councils that can establish and administer bargaining agreements for entire sectors, domestic workers do not yet have a bargaining council.  The LRA stipulates that in the absence of bargaining councils for domestic and/or farm workers, disputes regarding freedom of association can be referred to the CCMA. The LRA favors the majoritarian principle in collective bargaining, which permits a majority of workers to enter into a labour agreement that is binding upon the rest. Recent years have seen labour disputes erupt, some even escalating to violence, as a result of disgruntlement among minority unions.
 However, courts have upheld the constitutionality of the majoritarian principle, finding that it consistent with the right to associate and bargain collectively.
 
Collective Bargaining: The Labour Relations Act (LRA) and the Basic Conditions of Employment Act (BCEA), which together form much of the legislative framework for South African labour law, extend coverage to “employees”, a more narrowly-defined classification than the “workers” receiving constitutional protections desired by 23. “Employee” excludes independent contractors and own-account workers.
 Furthermore, those workers in the informal economy who are entitled to the statutory benefits under the LRA and BCEA— laws covering trade union association and representation rights, as well as minimum employment conditions, respectively—find it more difficult to exercise those rights than workers in the formal economy. Two categories of informal workers— domestic workers and streets vendors— are particularly limited in their access to South Africa’s legislative protections for workers.

Domestic workers are equally protected by constitutional provisions guaranteeing the right of workers to join a trade union and participate in its activities, as well as the rights to peaceful assembly, as well as to the provisions of the LRA protecting trade union rights. However, the practical impact of these protections is limited in the context of domestic work. Many have argued that the private, intimate nature of domestic work does not practically lend itself to collective bargaining or strike action, and that there is a fundamental disconnect between the “LRA’s model of labour relations and the realities of domestic work”. In effect the Sectoral Determination replaces the participatory aspects of collective bargaining; and further there is no obligation on the Minister to consult with any trade union or workers during the investigation preceding the issuing of a sectoral determination, and collective rights have not been “effectively” realized.
While collective bargaining remains a central method in accessing and asserting the socio-economic rights embedded in the labour legislation, domestic workers however remain excluded from the important bargaining platforms and ultimately from having the opportunity to improve their work conditions. In terms of the ICSECR obligation to ensure the freedom of association of workers including for government to provide for collective bargaining platforms or mechanisms for domestic workers to bargain collectively, is currently not being met. This is also inconsistent with the ILO’s Domestic Workers Convention which prescribes that government enhance the collective rights for workers in the sector. 
Similarly, with respect to farmworkers, while the LRA seeks to place bargaining councils as the main structures of collective bargaining, there are currently no bargaining councils in agriculture in South Africa and hence the Minister passes sectoral determinations, which determines minimum wages and basic conditions of employment, and in certain circumstance goes beyond provisions in BCEA (ILO p 156). The ILO report argues that while the LRA introduced formal equality in the form of bargaining rights to farmworkers, such rights were largely irrelevant, given that less than 6% of workers organized. (ILO 40). The ILO has also found that trade unions and civil society organizations have less ability to represent or support seasonal workers given their high turnover and job insecurity, and as result seasonal workers have little if any bargaining power (ILO 56).Although COSATU has an official policy to support migrant workers,
 its branch shows high tension and the fear that migrant workers are taking jobs of South African citizens.
 According to the report, the weakness of trade unions in the sector has also left an important vacuum unfilled making worker more vulnerable to exploitation in the absence of union representation. 
With respect to Mining, the LRA permits employers to conclude bargaining agreements with majority unions; one consequence of this is that increased fragmentation of the industry into smaller labour unions tends to exclude greater numbers of workers from the collective bargaining process.
Reorganization of workplace relationships, including the increased use of contract labor, have further undermined the ability of mineworkers to exercise their collective bargaining rights.
 Mineworkers employed through labour brokers are discouraged from joining unions, and labour brokers do not bargain for wages.

The right to protest is guaranteed in article 17 of the Constitution, and the Regulation of Gatherings Act 205 of 1993 provides the accompanying regulatory framework. However, the government’s implementation of the law tends to obstruct, rather than protect, the right to protest.
 However, severe disconnect exists between the legislation and its implementation. According to a national assessment, the police approve only a third of protest applications, and recent years have seen an increase in the number of outright rejections.
 The assessment concludes, “legislation is being deliberately or incompetently misinterpreted” by government officials, which is exacerbated by the imposition of delays and “double standards”.

The SAPS have also been accused of using the criminal justice system to deliberately punish and harass protestors. Community leaders and activists are targeted and caught up in drawn out legal action. There has been a disturbing rise in the number of people killed during protest action over the past decade and this has coincided with the increasing militarization of the SAPS. The decline in the number of specialized Public Order Policing Units and the reintroduction of the Operational Response Services (ORS), a full SAPS division which includes paramilitary units such as the Special Task Force (STF), National Intervention Unit (NIU) and Tactical Response Team (TRT). These specialized units carry lethal weapons and have been called to assist in public order policing during worker and community protests.

The culmination of this use of force by the police was the killing of 37 mineworkers during a labour strike for a living wage at the Lonmin Platinum Mine, in Marikana, North West in August 2012. Marikana is significant because it demonstrates the SAPS failure to conduct effective public order policing, the consequences of militarized SAPS units policing public order incidents, and the impact of political interference on policing. According to the findings of the Marikana Commission of Enquiry the SAPS foresaw that there would be deaths when they requested 4 mortuary vehicles and 4000 rounds of live ammunition on the morning of the 16th of August 2012.

The Right to Strike is an essential component of freedom of association and is protected under article 23 of the Constitution, although it is not an absolute right as the law requires it be balanced against the public interest and the employer’s recourse to lock-out. 
 Commentators further note that violent strikes are prohibited in South Africa.
 In general, strikes are protected under the LRA only if certain procedural requirements have been fulfilled, such as submitting the labour dispute to a mediation and arbitration council prior to attempting a strike.
. 
Labour strikes are common in South Africa, however 2012 marked an extraordinarily violent year for labour strikes. 
 Moreover, there have been growing concerns about police brutality against protestors. 
In August 2012, a labour dispute in Marikana involving platinum mining company Lonmin erupted into violence. This led to the deaths of 44 people, 34 of whom were striking miners killed by the police.
 Later that same year, violent strikes involving farm workers in the Western Cape resulted in the deaths of three workers and heavy damage to property.
 The reasons that a strike turns violent are both complex and contested, but the lessons of these 2012 strikes remain clear. As one commentator put it, while the Marikana mine was ostensibly driven by union rivalry and wage dissatisfaction, as much as by the conduct of the police, the root causes seem to run much deeper, to the daily living and working conditions of mineworkers and mine communities.

There are currently proposed amendments to the Labour Relations Act which would restrict the right to strike by requiring trade unions to hold secret ballots to decide to strike. The amendments would require that strikes be resolved through an advisory arbitration panel, led by a senior commissioner of the CCMA. The proposal has been critiqued as individualizing the decision to strike and undermining the essential nature of collective action.
  In terms of these proposals, employers can easily convene such a panel, without having to deal or engage with workers’ demands, while trade unions can be interdicted at any time. The decision of the arbitration panel would be binding, unless appealed.

Article 9: Other Related Rights: Social Security 
The CESCR recognizes the right of everyone to social security, including social insurance, as provided for in article 9 of the ICESCR, as being of “central importance in guaranteeing human dignity for all persons when they are faced with circumstances that deprive them of their capacity to full realize their Covenant rights.
 “South Africa has developed a social security system which is composed of three pillars: non-contributory schemes, mandatory social insurance and voluntary insurance. The non-contributory scheme includes the child support grant, foster child grant, care dependency grant, older person’s and disability grants complemented by various forms of public work programs; second the mandatory social insurance includes the Unemployment Insurance Fund and the Compensation Fund, both a contributory schemes; and thirdly the voluntary insurance includes pension schemes (occupational retirement funds and private retirement savings vehicles).
Unemployment Insurance: In South Africa, the Unemployment Insurance Act establishes the Unemployment Insurance Fund (UIF) which is a contributory scheme which both employers and employees contribute to, and which is then used to provide income replacement benefits such as unemployment, illness, maternity, adoption and dependent’s benefits. Although the Unemployment Insurance Fund plays a vital role in providing subsistence income in times of income shocks, many key segments of the labor market are excluded from receiving benefits, since the definition of ‘contributor’ in the UIA is narrower than the definition of ‘employee’ provided in the BCEA, the LRA and excludes .employees employed for less than 24 hours a month with a particular employer.
First, since only contributors are eligible for the UIF, the unemployed who have never worked before are excluded from this insurance system. In addition, registration of the employee for UIF and making monthly contributions, rests on the employer. In practice, the problem of non-registration of UIF and lack of enforcement of non-registration obligations, is widespread. For example, while domestic workers are qualified for UIF if they are registered, the overwhelming majority of their employers are not registered. The situation with respect to farm workers is similar. According to Malherbe only 20.7% of 869 000 domestic workers were registered for unemployment insurance at the end of 2010, and she cites lack of effective enforcement as the single most significant reason for the absence of registration.

Second, employees working in the informal sector of the economy are also not covered by the UIF. There are approximately 2.7 million workers in the informal economy workers such as street vendors in South Africa, of which, approximately 60% are female, and who exist without any social protection.
 In addition, the exclusion of independent contractors or service providers from the scope of coverage of the UIA gives rise to the possibility that employers can change the nature of the employment relationship between themselves and their actual employees so as to evade social insurance obligations such as contributing towards the Unemployment Insurance Fund. 
 Casual employees, as well as seasonal farm workers, who work for only a few hours per month for a particular employer, may not be entitled to maternity benefits or any of the other benefits that the UIA provides for.  Similarly, there is currently no legislative or policy concession to the fact that seasonal workers need to be able to accumulate sufficient benefits in the period they are employed to tide them over off season. 
  Indications are that many seasonal workers choose to draw benefits every several years, while many do not have their contributions deducted.

An amendment to the UIA signed into effect on 18 January 2017 states that a beneficiary for maternity benefits is a contributor who has been employed for at least 13 weeks, and provides for a shift from a sliding scale to a fixed rate of 66% payment of the earnings of the beneficiary at the date of the application for maternity benefits. 
Migrant workers are not expressly excluded from the UIA. Previously, migrant workers on fixed term contracts that required them to be repatriated on termination of their contracts were excluded from the scope of application of the UIA, but the Act was amended in 2016. However, migrant workers face great difficulties when it comes to exportability of their social insurance benefits to their home countries, as there currently is no regional instrument coordinating social insurance benefits in Southern Africa. A large segment of migrants from Botswana, Lesotho, Mozambique and Swaziland as well as Zimbabwe are currently working in South Africa’s mines.
 
Research has shown that former mineworkers from neighbouring countries who contributed to South African social security schemes or their dependants often face huge constraints regarding the portability of social security benefits when they return to their countries of origin; and in having access to follow-up services such as medical benefits examinations required by South African legislation. This has led to an estimated R5.7 billion in ‘unclaimed’ or unreachable benefits in various social security schemes that have lapsed. 
 Structural, social, administrative, institutional policy and regulatory obstacles restricting former mineworkers from neighbouring countries or their dependants from accessing South African social security benefits remain. These obstacles have adverse economic, social and health consequences on large numbers of persons and communities. The plight of former mineworkers is further aggravated by their socio-economic conditions and that of their areas of origin; and by South Africa’s poor occupational health and safety record, especially in the mining context with 21.9 per cent of an estimated 1 million people leaving employment between 1986 and 2006 due to illness and 5.8 per cent due to injury. 

In 2015 the ILO found that the proportion of UIF registration was higher for workers with employment of a permanent nature (90.3%) against those with employment of a limited or unspecified duration (45.2% and 40.4%, respectively). On average, men were more likely to have UIF deductions than women (70% vs. 62.3%), however, men and women with permanent employment were equally likely to have UIF deductions. 

Retirement: There is no universal retirement or disability insurance system and the entire occupational retirement system in South Africa is based on voluntary participation by employers. Hence, a farm worker’s coverage for retirement benefits will depend on the employer’s participation and levels of participation are low. Currently the occupational retirement funding system regulated by the Pension Funds Act does not compel employers to create a fund or join one of the approximately 5000 existing funds 5126 registered retirement funds, as of 31 March 2016, of which only 1940 are active in the sense of regularly receiving contributions on behalf of members or paying benefits.
 Consequently, most employers do not join retirement benefits for casualised and other vulnerable groups of the workforce in the context where private retirement savings are usually too expensive for vulnerable workers leaving many to rely on social grants during retirement. The voluntary nature of the retirement system is of a concern in the light of General Comment 6 which requires state parties to ‘’take appropriate measures to establish regimes for compulsory old age insurance.’’
Social Grants: The South African Constitution provides that ‘everyone’ has the right of access to social security, including, if they are unable to support themselves and their dependents, appropriate social assistance.
 The type of social assistance grants provided include the child support, older person’s and disability grants.  Section 5 of the Social Assistance Act (SAA) limits social assistance grants to South African citizens. The Constitutional Court, in Khosa v Minister of Social Development (2004 (6) BCLR 569 (CC)), found the citizenship requirement to be unconstitutional and ordered that ‘permanent residents’ be read into the section. The regulations in terms of the SAA now also provide that permanent residents and refugees may qualify for payment of the grants, provided that they can meet the other requirements for the grants. Illegal immigrants and temporary visitors are excluded from receiving social grants.
Conclusion:
The South African government has made important legislative progress to address the historical disparities wrought by apartheid. It has also begun to address fast emerging structural changes to the world of work. However, critical issues remain outstanding, including that: (1) legislation that does not go far enough and conflicts between approaches to the same issue in criminal, labor and migration laws; (2) the laws are not implemented effectively; and (3) special measures are required to ensure fulfillment of ICESCR rights by vulnerable populations.
With respect to the negative dimension to the right to work, South Africa is obliged to respect the article 6 right to work by not infringing the right. However, when the legal system protects with one hand and criminalizes with the other, the right to work cannot be said to be respected. In multiple areas where there is a conflict between labor law protection and criminalization, such as in the case of undocumented migrant workers who are protected by labor law but subject to deportation in terms of criminal law; or informal street trader rights infringed by local government bylaws or overzealous and punitive enforcement of such laws; or sex workers, who are similarly protected by labor law but criminalized in terms of the Sexual Offences Act. In other cases, it is mismanaged bureaucracy, as captured in the backlog in consideration of asylum claims, which renders workers undocumented and vulnerable to arrest and deportation. The new white paper takes this bureaucratic mismanagement to a new level; and proposes the segregation of asylum seekers in processing centers where they will be kept from integrating into South African society. 

While the SA Government has passed a plethora of laws, including the Skills Development Act to progressively realize the right to work. According StatsSA, the unemployment rate currently at 26.7% remained relatively unchanged over the first quarter of 2018; yet long term structural unemployment continues to persist and is stubbornly high with more than 60% of the unemployed having reported of being unemployed for a year or longer. Women are more likely to be in long-term unemployment than men. The statistics themselves are thought to be an underestimation in that they do not adequately account for migration and casualization and labor brokerage employment contracts. 
Yet guaranteeing the right to work and other covenant rights should aim further than merely lowering unemployment rates. Policies that focus extensively on job creation without giving due consideration to, inter alia, informal employment and low pay are likely to miss prominent indicators of vulnerability among workers.
  The right to decent work presumes a meaningful link between work and livelihood. Since underemployed and low-pay workers remain rather vulnerable to social risks, state measures should be in place to ensure precarious work does not undermine livelihood and human security.  In real terms therefore, traditional formal employment with decent working conditions is enjoyed by a decreasing minority of workers in South Africa.

South Africa has recently passed further amendments to the EEA, but wage gap remains high as evidenced by most recent (as well as all previous) Employment Equity report. While the passage of a national minimum wage law is an important milestone, challenges remain, including that the R20/hour is too low to allow escape from poverty and will only be extended to farm and domestic workers over two-year period. Institutionally, the move from DOL to CCMA might make process of making claim more cumbersome.  In addition, the ILO study on the farming sector, which found that the increase in minimum wage had resulted in employers deducting from wages services that had previously been provided for free like housing, should be viewed as a cautionary note on unintended consequences of legislative reform. 

In terms of health and safety, there are significant gaps at the level of enforcement in the mining sector, but there are crucial gaps at the level of statutory protection in the domestic worker sector, which is excluded from claiming benefits from the Compensation Fund for Injuries or death arising out of and during employment. More broadly speaking, the need to address the gender dimension to health and safety is imperative, both in the stereotypical female sectors of work, such as domestic work, retail and services industries, as well as in those sectors such as mining, which are considered to be stereotypically masculine work. 
In the context of low wage work, issues of fair wages are directly tied up with access to housing, since housing and food are frequently a core component of a wage. Conversely, dismissal from employment (or retirement) on a farm or in a home, also amounts to the crucial loss of a dwelling place. 
 Similarly, in informal work issues of health and safety at work are, tied up with the achievement of an adequate standard of living. Informal economy workers are largely women, and they lack access to basic infrastructure, such as running water and toilets. They also do not have access to social security or a safety net in cases of accident, illness, confiscation of wares or eviction.
Collective rights are a crucial tool to assert and enforce all ICESCR rights, and in the labour context, worker rights. In sectors where there are no trade unions, such as cazualised and externalized workers, as well as migrant workers, ICESCR rights are absent. Yet collective labour rights, such as the right to collectively bargain, are also absent in sectors such as domestic work and farm work, that do not fit in to a traditional workplace paradigm and would require a “special” measure to help set up domestic worker bargaining structures and provide worker education. While the South African constitution and legislation entrenches rights to assemble, associate and freely express, implementation of these rights is often obstructed, rather than protected by government officials and overzealous, and sometimes violent control of protestors by police.   The right to strike, entrenched in the South African Constitution as well as in the ICESCR, stands at a particularly significant crossroad, and could be significantly eroded by proposed labor law amendments which would allow employers to end a strike through convening an advisory arbitration panel, without engaging with worker demands.
These inter-related ICESCR shortfalls, occur in the wider context of a lack of a coherent compulsory insurance system in South Africa. In effect workers who appear to be most in need of the protection offered by social security are in effect excluded and marginalized. In practice these workers are, amongst others, the rural and urban poor, the informally employed and the long-term unemployed. They do not qualify for social insurance benefits, since they were not and are not involved in the formal sector, or they may not be compelled to belong to such a scheme. As long as they are able-bodied social assistance would normally also not reach out to them. Clearly there is a need to rethink South Africa’s statutory model for protection against unemployment, given the country’s massive levels of structural as opposed to cyclical unemployment, for which a social insurance scheme is clearly incompatible with the evolving conditions of work.

Recommendations: 
· Government should take immediate steps to curb human trafficking in the domestic workers sector by clamping down on exploitative recruitment agencies.
· Government should take steps to harmonize immigration, criminal and labour laws to reflect ICESCR obligations with respect to the Right to Work. The fundamental socio-economic rights of informal traders should be respected, and by-laws should similarly reflect IESCR obligations with respect to the right to work of informal traders. 

· Government must follow through on its policy commitment to provide low skilled immigrants with the necessary documentation to live and work in the country without fear of deportation. 
· Government should reconsider its proposed migration policy which has the potential to infringe the right to work, of asylum seekers through the establishment of border camps, which could amount to administrative detention of asylum applicants. 
· Government should reconsider its proposed limitation of benefits to foreigners who are not lawfully present in South Africa and suffer injury or death as a result of a road accident, in terms of the Road Accident Fund Benefits Bill. 
· Government should more effectively address xenophobia and the specific challenges faced by refugees and asylum seekers. Further government and political parties should accept responsibility and accountability when their representatives make xenophobic or intolerant remarks.

· Labour Statistics should reflect the extent of labour broking, casualisation and transnational migrants so as to give a more accurate description of the labour market and better inform government and labour in addressing work precarity and vulnerability. 
· Government has a critical role to address long term structural unemployment through establishing programs that guarantee decent work in communities such as the Expanded Public Works Programme which evidentially demonstrates that government can and should take measures in addressing this entrenched problem. Employment creation should not be deferred to the private sector alone.
· Government should take decisive and proactive steps to address group disparities across gender and race both in the private and public sector workplaces. Government has the mechanisms in place to achieve greater equity across racial, gender and other groups in the private sector which lags behind the public sector. Government should effectively and expeditiously utilize available mechanisms to obtain workplace equity. 
· Government should take active steps to deter and curb the prevalence of sexual harassment in the workplace, which disproportionately affects women in all sectors of work. Criminal penalties and sanctions should be made remedially available where sexual harassment is established to have occurred in the workplaces. Government should take essential steps to protect sex workers from violence, abuse and harassment.
· While government has amended the Employment Equity Act to provide for equal pay for equal pay, the gender wage gap remains persistent. Government should consider enforcing compliance of the equal pay for equal work provisions through labour inspections and imposing punitive measures on offending employers, so as to complement the already existing recourse mechanism available for aggrieved employees. 
· Government should take steps against labour broking which poses a persistent threat to equal pay for equal work principle. Government can and should set an example by disusing labour brokers in the public sector and do away with outsourcing of labour in the sector. 
· Government should take immediate measures through sectoral determinations to prescribe minimum standards of accommodation to be provided by employers in the domestic and farm work sector which should prescribe minimum standards on water, sanitation and electricity to accompany the housing facilities provided by employers to workers in their employ.  
· The enforcement of sectoral determinations in the domestic and farm work sectors is ineffective. Government needs to commit more resources human and technical, so as to enable the labour Inspectorate to effectively execute its mandate. Inspectors should be equipped with the skills and tools they need to defend workers’ rights, including in the contexts where rights are violated in private homes.

· As government takes important steps in introducing the minimum wages across the board, it should take concomitant measures that guarantee strict compliance and strive to improve on its record. Government can and should set concrete and clear short, medium as well as long term goals for itself on compliance, this can be reasonably achieved by maintaining statistics on compliance and carrying out nationwide surveys on workers. 
· When introducing new standards through Sectoral determinations, government should exercise appropriate oversight and vigilance to accompany these standards. Government has the ultimate responsibility of making sure that the introduction of new responsibilities by employers towards workers does not diminish existing ones.  
· Government should increase public service announcements or other outreach to domestic employers to make them aware of their regulatory requirements and consequences of breaking the law. It could consider changing the system of employer registration into a system of employee registration, which would empower domestic workers to claim their own rights. Similarly, it could bolster enforcement by creating a mechanism for domestic workers to submit written information to the Department of Labour on minimum wage and conditions of work.
· Government should amend COIDA and eliminate its explicit exclusion of domestic workers from its scope, or establish a social safety dispensation particular to domestic workers. 
· Government should follow through with the recommendations of the Farlam Commission, which investigated the Markana massacre, and the Independent Police Investigative Directorate (IPID) which has recommended that 71 police officers be charged. Government should grant the dependents of the victims of Marikane, general and constitutional damages for emotional shock, grief and loss of family life. 
· Government should take immediate steps to protect the health and safety of mine workers by strict enforcement of MHSA and OHSA. In addition to punishing offending employers Government should enable injured mine workers to seek direct recourse through action against employers. Government should establish measures enabling it to assess the age, state and health of mines on a regular basis, this should deter employers from pursuing profits at the hazardous risk of mineworkers’ health and safety. Government should address the greater risk and hazards faced by temporary or contract workers in the mines.
· Government should address the specific conditions of women in the mining sector including in health and safety, take proactive steps to address gender inequities and eradicate the male suited work culture in the sector. This can be achieved by obligating Mining companies to introduce specific measures aimed at addressing the gender disparities at the mines. Government should prescribe a minimum standard to accompany such an obligation. 
· Government should enforce SLP obligations and prosecute non-compliance with SLP’s as required by existing legislation. Where government does not have such legal capacity, government should introduce immediate measures to cover this gap. Non-compliance should be met with severe consequences and penalties. 
· Government should also take steps to improve the living conditions in mine worker communities through the provision of basic services such as water, electricity, sanitation, health facilities and schools. 
· Government respect, protect and fulfil informal worker rights by providing facilities and healthy working conditions for informal workers. It can develop mechanisms and programs to enable informal traders’ access to social security in retirement, unemployment and ill health. 
· Government should take special measures to provide a much needed bargaining platform for domestic workers to engage their employers collectively, which would facilitate better wages and working conditions for domestic workers. Government should not need to do away with the existing protections in the Sectoral Determination, since sustained mutual collective bargaining can only be built on a firm foundation of minimum legal standards. 
· Against the back drop of prevalent violent protests government, government should ensure police have the necessary skills, training and resources to manage protests peacefully whilst respecting the rights of protesters.  Public order policing remains essential in deescalating tensions and protecting the right to protest, protected by the Constitution. 
· Government should act decisively against persistent violations of the right to protest by police officers and local authorities. 
· Government should take decisive steps to eradicate the culture of violent policing and the disproportionate use of force during protests.
· Government is urged to abandon plans to amend the legal provisions restricting the exercise of the right to strike. 
· A comprehensive national social security scheme should be created to address the gap in access to social insurance created by the voluntary nature of the current retirement and disability insurance system. The design of the new national scheme should allow for measures to include workers in the informal sector. It should also create a framework for assistance to long-term unemployed persons.
· Government should establish a scheme to guarantee the portability of retirement security for transnational migrants. It can achieve this by engaging with neighboring states to ensure that due retirement benefits are afforded to beneficiaries regardless of their location. 
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