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I. Authors
The Wrongful Conviction International Law Task Force (WCILTF) is a global coalition of law professors, attorneys, and activists working together to fill the “Innocence Gap” in international law.  The WCILTF is supported by a pro bono legal team at the international law firm Proskauer Rose (www.proskauer.com/) located in New York City.
In the past twenty-five years, wrongful conviction of the innocent has emerged as a major problem in criminal justice systems around the world.  Research indicates that the problem has always existed but has only come to light in recent decades due to forensic advancements allowing for post-conviction DNA testing of crime scene evidence.  Wrongful convictions occur because of human limitations in investigation and evidence collection, such as memory weaknesses and malleability (leading to misidentifications by eyewitnesses), unreliable or faulty forensic evidence, false confessions, confirmation bias or tunnel vision on behalf of investigators, inadequate defense lawyering, and many other human problems.  Thus, wrongful convictions exist in all legal systems around the world, as all nations use the same types of evidence and investigation techniques regardless of the precise legal procedures employed in their courtrooms.  
NGOs called “Innocence Projects” have sprung up around the globe to combat this problem, and now entire networks of innocence projects exist in Asia, Europe, North America, and South America.  Innocence Projects are often housed at law schools and are operated by law professors and law students.  In one member state, the U.S. for example, more than 3,600 innocent people have been released from prison in recent years due to the work of NGOs like Innocence Projects.  See https://www.law.umich.edu/special/exoneration/Pages/about.aspx . Manu, additional exonerations of the innocent have occurred across the globe in the past three decades.  
For a brief video overview of the global problem of wrongful convictions and the efforts of Innocence Projects to combat the problem, please view: https://youtu.be/jMATkuFaRU8?si=fO0wXGhPr-oCyhBA
As the innocence movement has developed a global presence in recent years, it has become apparent to legal scholars that an “Innocence Gap” exists in international law.  The WCILTF formed to combat this vietproblem and help fill the Innocence Gap.  The WCILTF is comprised of more than twenty-five law professors and Innocence Project leaders from across Asia, Europe, North America and South America.
II. Filling the Innocence Gap
	International law frameworks largely predate our recognition of wrongful convictions, creating what I call an "innocence gap" in human rights jurisprudence. Only recently has the UN Human Rights Committee begun retrofitting existing rights to address this issue.   For example, in Abdiev v. Kazakhstan, 2023, the HRC stated that the right of incarcerated persons to re-open a criminal case in order to present new evidence of innocence after conviction and appeal have concluded, in order to achieve exoneration and freedom, is essential to the right to a fair trial under Article 14(1) of the ICCPR.  Similarly, on October 3, 2023, in Concluding Observations on the Fifth Periodic Report of the Republic of Korea, the HRC observed that South Korea should “provide adequate legal and financial assistance to enable individuals sentenced to death to re-examine convictions on the basis of newly discovered evidence, including new DNA evidence”.  
Likewise, on July 25, 2024, in Concluding Observations on the Second Periodic Report of Maldives, the HRC expressed concern “about the lack of information on the existence of a procedure enabling individuals sentenced to death to seek a review of their convictions and sentences based on newly discovered evidence of their innocence, including new DNA evidence, and, if wrongfully convicted, to provide them with compensation”.  The HRC recommended that Maldives take all necessary measures to ensure that “death sentence can be reviewed based on newly discovered evidence of their innocence, including new DNA evidence, adequate legal and financial assistance is provided to enable this review and, if wrongfully convicted, individuals have access to effective remedies, including compensation” para. 28(e).  See Brandon Garrett, Laurence Helfer, and Jayne Huckerby, Closing International Law’s Innocence Gap, S. Cal. L. Rev. 95 (2021), available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3803518#
III. Issues with the Rights of Innocent Incarcerated Persons in Viet Nam  
Vietnam’s legal framework includes some provisions relevant to post-conviction review, but the overall landscape for addressing wrongful convictions remains limited. There is a striking lack of academic analysis and transparency regarding how Vietnam handles miscarriages of justice (Li et al., 2022). This absence of information makes it difficult to determine whether Vietnam is meeting its obligations under the International Covenant on Civil and Political Rights (ICCPR), particularly in relation to the right to life (Article 6), the prohibition of torture (Article 7), and the right to a fair trial (Article 14).
The following summary highlights a non-exhaustive list of key areas of concern. The review comprises:
· The Fourth Periodic Report submitted by Vietnam under Article 40 of the Covenant, received on 3 April 2023 (the “First Report”);
· Vietnam’s Replies to the List of Issues in relation to its Fourth Periodic Report, received on 19 December 2024 (the “Second Report”); and
· A supplementary desktop review of academic literature using databases such as Scopus, JSTOR, and Google Scholar, as well as generative AI tools to identify additional sources and research gaps.
The articles referred to below correspond to provisions of the ICCPR.
Criminal Appeals Process
The Vietnamese Criminal Procedure Code includes limited provisions for challenging criminal convictions once a verdict is final. Article 331 allows for appeals, but in serious cases, especially those resulting in a death sentence, options become far more constrained. Under Article 258, once a death sentence becomes legally binding, the case file is reviewed by the President of the Supreme People’s Court and the Chairman of the Supreme People’s Procuracy. They have two months to decide whether to lodge a protest through cassation or reopening procedures. Meanwhile, the convict may submit a petition for clemency to the State President within seven days. If no protest is filed and clemency is denied, the execution proceeds.

We have significant concerns regarding the appeal process, specifically the “7-day time limit, starting from the date that the death judgment takes effect, during which the convicted person is entitled to file a request for commutation and/or clemency with the State President.” While this quote is from the First Report, we note that the Second Report maintains a consistent position. 

This is an extremely short time frame for an individual, likely in a heightened state of stress and trauma, to access legal services and the necessary support to lodge an appeal. It therefore presents a near-impossible barrier for those seeking to challenge wrongful convictions where the death penalty has been applied. This rigid timeframe clashes with the reality of overstretched legal aid services (see our concerns below), a situation likely exacerbated in rural areas, and the complex, time-consuming work required to identify and gather supporting documentation. It constitutes a procedural trap that risks perpetuating injustice for those wrongly accused.

Furthermore, the fact that the appeal route lies with the State President renders the process inherently political, opaque, and discretionary, rather than grounded in transparent judicial procedures. Our concern is further heightened by Vietnam’s own admission that it only has “draft proposals” under development to “improve mechanisms to prevent, deter, and handle undue interference in judicial activities,” “establish systems for judicial oversight over legislative and executive agencies,” and “enhance the efficiency of simplified judicial procedures and integrate non-judicial methods of dispute resolution” (Second Report).

Overall, both the limited time frame and the appeal route for a death judgment significantly undermine access to justice for individuals seeking to overturn wrongful convictions.


The Death Penalty and Risk of Miscarriage of Justice
We note and welcome Vietnam’s commitment to reducing the application of the death penalty as part of a long-term and humanitarian policy. We also welcome the recognition in the First Report that the death penalty is considered “the last resort and applies to a very few extremely serious crimes.” At the time of the First Report, the number of crimes subject to the death penalty had reportedly been reduced from 44 to 18.

While this reduction is a positive step, we strongly advocate for the complete abolition of the death penalty and consider 18 crimes to still represent a significant number for which this punishment remains applicable. We encourage continued review and challenge of its use, ultimately leading to the abolition of the death penalty for these remaining crimes.

While the government claims this punishment is reserved for “extremely serious” offences, the opaque and constrained nature of appeals undermines procedural safeguards. This concern is exemplified by the case of Ho Duy Hai, in which a coerced confession and conflicting forensic evidence were disregarded by the courts. Despite substantial public outcry and a rare petition by the Supreme People’s Procuracy, the Supreme People’s Court upheld the conviction and death sentence, illustrating a profound institutional resistance to revisiting flawed judgments.

The aforementioned case, amongst others,[footnoteRef:1] raises concerns over Vietnam’s failure to follow the presumption of innocence, enshrined in the 1988 Criminal Procedure Code – ‘no one shall be possibly found guilty and subject to punishment before the conviction of the court takes effect’ (Article 10).  [1:  Nguyen Hong Ngoc Anh; Han Duc Long; Huynh Van Nen; Nguyen Thanh Chan.] 


Furthermore, the lack of disciplinary consequences for law enforcement or judicial misconduct in such cases further erodes public confidence. There is no evidence of investigations into coerced confessions or procedural violations, nor of reforms designed to prevent recurrence. In such an environment, where fair trial violations are systemic and post-conviction review is weak, the risk of executing an innocent person is unacceptably high.

Disclosure, Evidence, and Procedural Safeguards
Vietnamese law fails to provide basic post-conviction safeguards found in many other legal systems. As per our review, there is no statutory right to DNA testing, no obligation for the prosecution to disclose exculpatory evidence before trial, and no law mandating the preservation of crime scene evidence. Nor are police required to record interrogations or follow standard identification procedures. This lack of transparency and accountability gravely hinders wrongfully convicted individuals, particularly those on death row, from challenging their convictions through new evidence or independent review.

Moreover, Vietnam lacks a legal mechanism that guarantees public or defence access to case files after conviction, making post-conviction investigation nearly impossible. These shortcomings not only raise concerns about fairness and due process but also stand in violation of Articles 14 and 6.

Legal Aid and Access to Justice
We welcome Vietnam’s statement that it has issued and effectively implemented two national programs for the provision of legal aid during court trials and criminal investigations. The Second Report notes that in 2023, 38,371 legal aid cases were received, of which 33,013 were completed, benefiting the same number of individuals. This represents a 19% increase compared to 2022. Of these, 25,506 cases involved litigation, accounting for 77% of the total and also reflecting a 19% increase from 2022.
However, this significant 19% rise in completed legal aid cases in 2023 does not align with the much smaller increase in the number of lawyers and collaborators under contract with Legal Aid Centres, which rose only from 1,310 in 2019 to 1,356 in 2022—a 3.51% increase. Notably, this number actually declined slightly from 1,367 in 2021 (First Report).
Given the high poverty rates in Viet Nam—including 16.5% in ethnic minority and mountainous regions (Second Report)—we have serious concerns that the right to legal representation, which is vital in any justice system and particularly for post-conviction challenges, remains scarce and is unable to keep pace with the growing demand for legal aid services.

Children and Vulnerable Groups
Vietnam has issued Circular No. 43/2021/TT-BCA to guide law enforcement in handling cases involving persons under 18 years old. While this is a welcome step, it is not enshrined in law. Between 2019 and 2022, over 13,000 children and nearly 16,000 adolescents received legal aid. These numbers underscore the urgency of elevating protections for minors into binding legislation, ensuring vulnerable groups have adequate access to justice both pre- and post-conviction.

Recognition and Compensation for Wrongful Convictions
The 2013 Constitution of Vietnam stipulates: ‘A person who is illegally arrested, detained, imprisoned, investigated, prosecuted, tried or has his or her sentence executed has the right to compensation for the material and mental damages and to have his or her honour restored’ (Clause 5, Article 31).  The Law on State Compensation Liability (2017) provides a legal framework for compensating wrongfully convicted individuals. 

However, the process is fraught with procedural complexity, limited transparency, and bureaucratic hurdles. Claimants must first obtain a formal declaration of innocence, no small feat in a system resistant to revisiting convictions, and pursue their claim within tight deadlines (Truc & Hung, 2024). There are no clear standards for awarding damages, and successful claims remain rare. As a result, Vietnam falls short of its obligations under Article 14(6), which requires accessible and effective compensation mechanisms for miscarriages of justice.

Recommendations
To strengthen its commitment to justice and human rights, Vietnam should:
1. Abolish the death penalty, or at a minimum:
· Reduce the number of applicable crimes;
· Extend the seven-day appeal window following a death sentence;
· Establish judicial, not political, review mechanisms for capital cases.
2. Enhance access to legal aid by increasing the number of legal aid lawyers and ensuring equitable access across all regions.
3. Guarantee procedural safeguards, including:
· The right to post-conviction DNA testing;
· Mandatory disclosure of exculpatory evidence;
· Preservation of case evidence and recording of interrogations;
· Independent oversight for misconduct and coercion.
4. Enact legal protections for children and vulnerable groups, moving beyond circulars to codified rights in law.
5. Reform and streamline the compensation process for wrongful convictions, ensuring it is accessible, timely, and fair.
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