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Submission to the Committee on Economic, Social and Cultural Rights
(72 Pre-sessional Working Group)

Pamoja Trust in collaboration with other members of the Housing Coalition represented by Amnesty International Kenya, Zizi Afrique Foundation, Oxfam Kenya, Amani Kibera, Kutoka Network, Eastern Africa Collaboration on Economic Social and Cultural Rights (EACOR),East African Centre for Human Rights (EACHRights),Kituo Cha Sheria, Kijiji Yetu, Kenya Human Rights Commission, Centre for Community Development and Human Rights(CFCDHR), Nairobi Peoples Settlement Network (N.P.S.N), International Network for Economic, Social and Cultural Rights( ESCR-Net), Muungano Wa Wanavijiji, Kenya Social Movement Network( Ksm-Net), Umande Trust, Just City Coalition, Mazingira Initiative,  and Umande Trust  contributes to the drafting of  list of issues in response to Kenya’s 6th  periodic report on the international covenant on economic, social & cultural rights.

Introduction
This submission focuses on the articles on right to work, right to food, right to water and right to housing which are enshrined in the constitution of Kenya (2010). The fulfilment and promotion of these rights however, has not been fully realized  by the Kenyan Government and subsequently enjoyed by the vulnerable communities  especially persons living in the informal settlements.


Proposed List of issues

Right to work
In the 2015 Concluding observations, the Committee had raised concerns regarding  the high unemployment rate amongst youth, women and persons with disabilities, and the little measures taken to promote 5 per cent employment quota for persons with disabilities in the public and private sector.[footnoteRef:1]In  the State report submitted in 2022, Kenya stated the initiation of the National Hygiene Program (NHP) 2020, to cushion the most vulnerable citizens living in informal settlements from the effects and response strategies of the COVID-19 pandemic[footnoteRef:2] and  the efforts by Kenya Youth Opportunity Employment Project to empower and uplift the well-being of the youth in Kenya by equipping them with essential training, internship, and business grant opportunities[footnoteRef:3]. However, the initiative by the government to employ the youth evidenced exclusion to  those living with disabilities  as they felt left out of the program since it was mainly manual labor focused.[footnoteRef:4] The unemployment menace in the country was magnified during the Covid 19 period. In just three months (April, May and June 2020) the unemployment rate increased from 5.2% to 10.4% with 1.8 million people reported unemployed. Report by KNBS on long term unemployment by age cohorts conveyed a higher unemployment rate in 2020 as compared to 2019.The Youth Not in Education, employment or Training increased in 2020 in comparison to the 2019 statistics. Youth aged 20 - 24   during this period recorded the highest rate of long-term unemployment at 7.3 per cent[footnoteRef:5].  [1:  Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 27]  [2:  Sixth periodic report submitted by Kenya under articles 16 and 17 of the Covenant, E/C.12/KEN/6 (September 2022) para 41 and 42]  [3:  Ibid, p 45]  [4:  social protection for women’s economic empowerment, lessons from Kazi Mtaani; women’s economic empowerment hub]  [5:  kenya national bureau of statistics quarterly labour force report quarter 3 July – September 2020] 

Based on this observation regarding right to work, please provide information on:

1. The measures taken to include persons with disability in the government’s employment programs.
2. The actions taken by both the county and national governments to create suitable environment for entrepreneurial ventures for the youth.

Right to Social Security
In the 2015 Concluding observations, the Committee had raised concerns over limited coverage of cash transfer programmes, leaving more than half of people eligible for the programmes unsupported, at duplication errors in beneficiary registration and overlapping benefits. The committee was also concerned that the amount of the benefits were not regularly adjusted or sufficient to ensure a decent living.[footnoteRef:6] The CESCR recommended that Kenya intensifies its efforts to ensure that the cash transfer programmes cover all eligible beneficiaries, increase the amount of benefits and regularly readjust the amount to ensure a decent living and timely payment for the beneficiaries.[footnoteRef:7] [6:  Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 35]  [7:  Ibid, para 36] 

The government’s budgetary allocation for social protection programs stands at approximately 2 per cent of the overall budget (analysis of FY 2016/2017 ,2017/2018). Compared to education and health, social assistance generally accounts for a relatively small portion of the national budget (less than 1%)[footnoteRef:8]. This remains a low investment priority. Only a small portion (22%) of the eligible households are being supported by social protection programmes. On cash stipends, real values of cash stipends continue to fall at an average rate of 12.5 per cent annually, due to non-adjustment of payments to inflation. On the other hand, the Single Registry e-solution for social accountability designed to support planning, coordination, accountability and overall enhance efficiency in the social protection programmes web portal and the toll-free number 1533[footnoteRef:9]is not always accessible to the public in as much as the Social Protection Secretariat says it is.  [8:   Social Protection Budget Brief, No. 67/2018-2019]  [9:  https://mis.socialprotection.go.ke:20307/en/Identity/Account/Login/?ReturnUrl=/en/Dashboard/Dashboard ] 

Based on this observation regarding right to social security, please provide information on:
1. National budget allocation to the implementation of the Kenya Social Protection Programmes in comparison to other sectors.
2. The formula used to determine the real values of cash stipends and how it adjusts based on the inflation in the country. 
3. The operation and management system of the single registry e-solution web portal and feedback tool
Please clarify on how the government intends to rethink the current insurance-based model of universal health coverage through NHIF which will only promote inequality and should instead embrace a tax-based model that ensures healthcare is available for everyone
Right to food
In the 2015 Concluding observations, the Committee had raised concerns over the prevalence of chronic malnutrition and the high level of stunting, particularly among children and those living in arid and semi-arid areas and those living in arid and semi-arid areas. The committee recommended the adoption of a national action plan on food security and nutrition in line with the Committee’s general comment No. 12 (1999) on the right to adequate food[footnoteRef:10]. The state report highlights that during the reporting period, the State developed a number of policies including the Kenya Nutrition Action Plan 2018-2022[footnoteRef:11]. However, the report does not describe the efforts made in the implementation of the Action Plan. [10:  Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 43 and 44]  [11:  Sixth periodic report submitted by Kenya under articles 16 and 17 of the Covenant, E/C.12/KEN/6 (September 2022) 104] 

Comparing the 2019/2020 and 2020/2021  financial years, the budget allocation for the Agriculture and Food sector saw an  increase by 21 percent from Ksh 50.1 billion allocated in the 2019/2020 financial year to Ksh 60.7 billion[footnoteRef:12]however despite this, the need for the government to invest heavily in the agricultural and  food sector presents itself as an immediate necessity owing to the change in climatic conditions and disasters as witnessed in  2021 which was characterized by drought during the first half of the year, followed by high rainfall in the second half of the year and  culminated in reduced production of selected crops and pasture for livestock, and the high locust infestation witnessed in 2020. According to the KNBS economic survey 2020, the real Gross Domestic Product (GDP) is estimated to have expanded by 5.4 per cent in 2019 compared to a growth of 6.3 per cent in 2018. The growth was spread across all sectors of the economy but was more pronounced in service-oriented sectors. The Agriculture, Forestry and Fishing sector accounted for a sizable proportion of the slowdown, from 6.0 percent growth in 2018 to 3.6 per cent in 2019.This calls for the need for the country to raise productivity in the agriculture sector as this can potentially lift households out of poverty. [12:  https://www.theelephant.info/data-stories/2020/08/07/kenyan-budget-allocation-in-the-sector-of-agriculture-for-the-fy-2020-2021/] 

Based on this observation regarding right to food, please provide information on:
1. The progress of implementation of the Kenya Nutrition Action Plan 2018-2022
2.  Annual public spending in the areas of agriculture, forestry and fishing and percentage of national budget.

Right to water
In the 2015 Concluding observations, the Committee had raised concerns over insufficient access to safe drinking water and adequate sanitation with huge disparities between formal and informal settlements and was also concerned at the lack of effective regulation of water prices. The Committee recommended that the State party intensifies its efforts to effectively regulate water prices and ensure compliance, particularly by small-scale water vendors, with the tariff guidelines, which were set by the Water Services Regulatory Board[footnoteRef:13]. The state report highlights that there is 63% countrywide water coverage[footnoteRef:14]. It also highlights that The National Water Policy was developed in 2018 to provide an overall guiding framework for the water sector and that it has a number of institutions in place that ensure access to clean water which include the Water Resources Authority.[footnoteRef:15] Due to high demand for water, there is constant water rationing in urban areas which has created business for water trucking with rural areas experiencing the broken water systems. The National Water Policy has not yet been operationalized; and hence there is no framework to assess the degree to which the government is meeting the goals in the Water Act since the National water policy is not operationalized. The sector institutions i.e. WRA are not adequately resourced to support WRUAs to undertake their functions. [13:  Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 49 and 50]  [14:  Sixth periodic report submitted by Kenya under articles 16 and 17 of the Covenant, E/C.12/KEN/6 (September 2022) 113]  [15:  Ibid, para 111 and 112] 


Based on this observation regarding right to water, please provide information on:
1. The extent to which the government has implemented the National water policy and fully operationalized water act 2016
2. The percentage of levies collected by WRA ploughed back to WRUAs to support conservation works that contribute to availability of water 
3. Differentiated figures of the 63% countrywide water coverage for rural and urban areas.
Right to Housing
In the 2015 Concluding observations, the Committee had raised concerns at the lack of effective measures to provide social housing for low-income families and constant threats of eviction due to the lack of legal security of tenure and that forced evictions continued without prior notice and provision of adequate alternative housing or compensation. It  also raised concerns that the State party had not yet enacted a legislative framework to recognize and protect communities’ right to land and to explicitly prohibit forced evictions and define the circumstances and safeguards subject to which evictions may be carried out and recommended that the government provides affordable social housing and adopts the National Slum Upgrading Policy and enacts the evictions and resettlement Bill[footnoteRef:16]. In the state report, the government gave an indication to prioritize delivery of 200,000 social housing supported by allocations from the Unclaimed Financial Assets (UFA) at KES 4bn and to review the Slum Upgrading and Prevention Policy of 2016. [16:  Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (April 2016) para 45 and 47] 

However, Kenyan government has prioritized public Housing vis a vis social housing consumable by the larger population/citizenry. This presents a situation where the larger population who are in dire need of housing are left to wait as the government prioritizes public housing i.e. housing for civil servants[footnoteRef:17].According to the Energy, Infrastructure, ICT sector report for FY 2018/19, 2019/20, 2020/21 only 5% of 7125 social housing units were delivered. The slum upgrading and Prevention Policy which the government had started initiatives to translate into a bill has stalled for a while with no information to the citizens on the progress. The bill was geared towards addressing the informal settlements challenges i.e. to recognize and integrate slums into the urban fabric which guarantees access to adequate housing. Hence the challenge of accessing social housing for the people living in informal settlements still remains a challenge. Displacements and dispossessions continue in Kenya as exhibited by rampant evictions i.e. On 13th   November 2021, hundreds of families from Mukuru Kwa Njenga slums in Nairobi were left homeless by violent eviction and demolition of their community. It is emerging that the demolitions went beyond the intended marked territory that was initially to be on Catherine Ndereba Road[footnoteRef:18]. In early May,2020 Kenyan authorities evicted more than 8,000 people in two of Nairobi’s informal settlements. Deprived of their homes, hundreds of families were forced to sleep out in the open for weeks.[footnoteRef:19] [17:  Energy, Infrastructure and ICT Sector Working Group Report, 2022/23-2024/25 MTEF Period]  [18:  https://www.hic-net.org/remedy-forced-evictions-in-mukuru-kwa-njenga-slums-nairobi/ ]  [19:  https://www.hrw.org/news/2020/06/10/nairobi-evicts-8000-people-amidst-pandemic-and-curfew 
] 

Based on this observation regarding right to housing, please provide information on:
1. The actual number of social housing units developed under the big 4 agenda and the budgetary allocations for social housing production.
2. The progress of enactment of the Slum Upgrading and Prevention Bill and adoption of the Evictions and Resettlement Bill  
3. The efforts made to enforce the moratorium that was passed on forced eviction.

Submitted by: Amnesty International Kenya, Zizi Afrique Foundation, Oxfam Kenya, Amani Kibera, Kutoka Network, Eastern Africa Collaboration on Economic Social and Cultural Rights (EACOR),East African Centre for Human Rights (EACHRights),Kituo Cha Sheria, Kijiji Yetu, Kenya Human Rights Commission, Centre for Community Development and Human Rights(CFCDHR), Nairobi Peoples Settlement Network (N.P.S.N), International Network for Economic, Social and Cultural Rights( ESCR-Net), Muungano Wa Wanavijiji, Kenya Social Movement Network( Ksm-Net), Umande Trust, Just City Coalition, Mazingira Initiative,  and Umande Trust  

Contacts: Samuel Olando, Executive Director Pamoja Trust- solando@pamojatrust.org, Irene Kinoti- Programme Officer, Action Research – wanjiruirene@pamojatrust.org; Sally Miruri Programme Officer ,Civic Engagement and advocacy - smiruri@pamojatrust.org
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