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       Solidarity Network with Migrant Workers in Japan
 
                                   The Network for Human Rights Legislation for Foreign Residents and Ethnic Minorities in Japan
This is written information, compiled by many organizations and individuals working for the protection and promotion of the human rights of migrant workers and their families in Japan, for the reference of the Human Rights Committee in the preparation of a list of issues and in consideration of the fifth periodic report submitted by the Japanese government in accordance with article 40 of the International Covenant on Civil and Political Rights (CCPR/C/JPN/5, December 20 2006).
Migrant Workers and Their Families in Japan
The total number of foreign residents in Japan, including immigrants and migrant workers, but excluding people from Japan's wartime colonies and their descendants, was 1.2 million as of the end of 1999 (this number represents 1% of total population in Japan). Among these people, 25% (about 250,000) are staying beyond their visa expiration. Since 1980, the number of migrant workers coming to Japan has steadily increased, and the 1990 revised Immigration Control and Refugee Recognition Act accelerated this trend by enabling Latin American and Chinese nationals of Japanese descent and their families to migrate to Japan. However, despite this steady increase the Japanese government persists in not allowing unskilled foreign workers into Japan, and thus it has been unwilling to take political measures to protect rights of immigrants and migrant workers. 

　(by Okamoto Masataka)
Violation of Article 8
-Lack of Positive Measures to Protect Victims of Human Trafficking-

by Omagari Yukiko

The Human Rights Committee stated in its Concluding Observations, paragraph 29, adapted on 5 November 1998, that “[d]espite the amendment to the Business Entertainment Law, traffic in women and insufficient protection for women subject to trafficking and slavery-like practices remain serious concerns under article 8 of the Covenant” (Un doc.CCPR/C/79/Add.102, 19 November 1998).

In the meantime, the Japanese government adopted an Action Plan of Measures to Combat Trafficking in Persons in December 2004, followed by reforms in the Penal Code, the Immigration Control and Refugee Recognition Act and ministerial ordinances in June 2005, aiming at the prevention of trafficking, the eradication of trafficking, and the protection of victims of trafficking.

However, protecting the victims has not been effectively realized, while the revised Penal Code that defines human trafficking as a crime and other series of revised laws have enabled arrest and prosecution of the perpetrators.  There is concern that investigations of perpetrators and capturing foreigners violating the Immigration Control and Refugee Recognition Act have been prioritized over the protection of victims of human trafficking, which was raised as a serious concern by the Committee. 

The Japanese government has not yet undertaken an effective legal measure to protect the victims of human trafficking despite the Committee’s serious concern under the Article 8 of the Covenant. Unclearness of conditions, criteria, process, and effectiveness of the recognition of victims make it difficult to find and protect victims who are still held in servitude.  The government is not taking positive measures to ensure protection of the victims in order to oblige to the Article 8, paragraph 1, 2 and 3 (a).

Suggestion for Question

Does the government of Japan intend to prioritize the protection of victims of human trafficking and undertake positive measures and improvement based on Article 8 of the Covenant, as pointed out by the HRC in the last Concluding Observations?
Violation of Article 17 and 23
-Inhumane Deportation of Undocumented Migrants－
by Suzuki Ken

More than 175,000 undocumented migrants live in Japan (about 150,000 overstaying their visas and about 25,000 people entering illegally in Japan, as of January 1, 2008).

This number includes populations whose period of stay in Japan has extended over a long time; as a result, it has become difficult for some of them to re-settle in their home countries.  However, the Japanese government keeps it as a principle to deport all the undocumented migrants from the country.  The only exception is those with special permission from the Ministry of Justice, in which they are exempted from forced deportation and are given a regular permission to stay, being permitted to continuously reside in Japan lawfully. 

However, according to the government, whether or not such a special permission to stay should be permitted is remitted to a broad discretion by the Ministry of Justice, being given no criteria to such permission.  In addition, the government maintains that special permission to stay is a privilege, not remedial system.

    Meanwhile, the government was criticized for its disclosed, unclear process of deciding to whom to issue a special permission to stay, which finally led the government to disclose permitted cases in 2003 and a part of the non-permitted cases in 2005.  Along with this tendency, it began to make a “guideline,” not “criteria,” public in 2006.  Three situations are pointed out as positive elements to be considered for special permission to stay: the case of marriage with Japanese or permanent residents; the case of established family relationship with Japanese, such as bearing a Japanese child; the case in which it is observed that one has already well-established daily life in Japan and relationship with one’s country of nationality has become weak, therefore posing extreme difficulty to re-settle in the country of nationality.        

Yet, it is understood among the civil society that history of the stay and the age of an applicant’s child is a de-facto criteria for receiving a special permission to stay.  In general, if a period of stay is more than ten years and a child is older enough to enter junior high school (around thirteen years old) as yet to be supported by the parents, special permission to stay can be granted.　 On the other hand, if the child is of elementary-school age (six to twelve years old), it is less likely that permission will be granted. That is, difficulty in re-settlement at the country of one’s nationality is hardly considered by the authority if one’s child is between six and twelve years old.  Likewise, a single person is rarely granted permission to stay, though he or she may have stayed long time (even in some cases exceeding more than 20 years), unless there are additional extraordinary reasons. 

    Furthermore, there is no guarantee for legal status or public welfare during the application process even for those who need protection or those who should be granted special permission to stay because of humanitarian reasons.  As a result, these people are forced to give up seeking recognition as a refugee or special permission to stay and are put into a position where they are forced to return their home countries.  This is one aspect of the reality of deportation.     

    As explained above, deportation by the authority in Japan lacks humanitarian consideration. 

    This situation can be thought as a violation of the Article 17 of the Covenant, that guarantees freedom from arbitrary or unlawful interference with a person’s privacy, family, or correspondence; and Article 23 that stipulates protection of family.  Based on these articles, humanitarian consideration toward a long-term resident and his or her family, as well as public welfare and guarantee of legal status, should be granted during the consideration of filed objection (including the period of court lawsuit). 

Suggestions for Question

What kind of specific consideration is given toward long-term residents, especially undocumented migrants who have already settled down in Japan with their family, in a relation to their protection of human rights?  Also, what kind of consideration is made regarding public welfare and guarantee of legal status for those whose consideration of filed objection is currently in the process?

Violation of Article 24
-Nationality Law and Nationality of “a Child Born out of Wedlock”-
by Moriki Kazumi

The Nationality Law of Japan holds the principle of jus sanguinis, under which a child shall acquire Japanese nationality if “at the time of his/her birth, the father or the mother is a Japanese national” (Nationality Law, Article 2, Item 1) and “when his/her father who died prior to the birth of the person was a Japanese national at the time of death.”  Acquiring Japanese nationality in a case based solely on birth in Japan is possible only “when both parents are unknown or have no nationality.” 

    International marriage between a foreign national and Japanese, which includes common law marriage, is increasing in Japan.  Corresponding to this reality, cases in which children whose right to acquire nationality is restricted under the present Nationality Law have come up to the surface.  

    If the mother is a foreign national and the father is Japanese, and if they were not married　（meaning a child is born out of wedlock）, a child does not acquire Japanese nationality though he or she was born in Japan.  However, a child born out of wedlock under international marriage acquires Japanese nationality if the mother is Japanese, or if the father is Japanese and he acknowledges the child before his or her birth.  It can be said that a child has an unequal right to nationality, being dependent on the marriage situation between the mother and the father.   

Civil law allows that an acknowledgement of a child after birth can be retroactively traced back to the time of birth.  Despite this, the government refuses to uphold such a provision in the case of Nationality Law.  The government attempts to justify the discriminatory measure of non-equal provision of nationality to children born out of wedlock by arguing that the measure has a “reasonable ground,” such as preventing dual citizenship.

    An Osaka High Court's decision in September 1998 also justified the discriminatory measures toward children born out of wedlock.  In that case, a daughter of a Filipino woman and Japanese man sued for recognition of nationality but was refused.  The court decision stated that "Article 24 of the International Covenant on Civil and Political Rights and Article 2 and 7 of the Convention on the Rights of the Child aim at eliminating status of non-nationality from all the children in the world, not at guaranteeing the right to acquire a certain nationality [like Japanese one] to a child born out of wedlock [who may already hold the other nationality like Philippine one]," making patent their view that non-equal provision of nationality to children born out of wedlock was not in violation of the Covenant. 
    Furthermore, in response to the Concluding Observations of the HRC in October 1998, which pointed out the discriminatory nature of the government’s measure to unequally provide nationality to children born out of wedlock, Shozaburo Nakamura, the then Minister of Justice, denied the need for the government to comply with the Committee’s observation: “because Japan is a sovereign constitutional state, legal systems are determined according to the will of the people.  This view can not be compromised.”
  

    The Committee on Economic, Social and Cultural Rights urged the government, in its Concluding Observations paragraph 41, adopted in August 2001, “to take legislative and administrative measures to eliminate all forms of discrimination against children born out of wedlock, and further to restore the Covenant rights of persons so affected” (E/C.12/1/Add.67, 24 September 2001).  However, the Japanese government still keeps the present system, causing the constant increase in the number of a child born out of wedlock who can not obtain Japanese nationality and of children who lose Japanese nationality.
Suggestion for Question

In the light of the Article 24 of the Covenant, how does the Japanese government justify the situation in which a child born out of the wedlock can not acquire Japanese nationality?
� Solidarity Network with Migrant Workers in Japan is a nation-wide network composed of 90 organizations working for the protection and promotion of the human rights of migrant workers, immigrants, refugees and settled foreigners in Japan.  


� Asahi Shinbun, evening edition, 10 November, 1998.
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