Tunisia

Written Inputs to the List of Issues Prior to Reporting (LOIPR)
On the occasion of the upcoming review of Tunisia before the United Nations Committee against Torture, the Tunisian Organization Against Torture and the Alliance against the Criminalization of Poverty and Minor Misdemeanors present this report to the aforementioned committee and includes a list of issues related to the problem of torture and ill-treatment before the Tunisian state submits its next official report.

The Committee against Torture, after reviewing Tunisia in April 2016, presented a set of observations and recommendations to be implemented by the Tunisian state.
The methodology of this report is based on referring to the committee's recommendations and ascertaining whether the Tunisian state has adopted those recommendations six years after their issuance.

The organization is an independent non-governmental association that has been active in accordance with Tunisian law since 2011 in the field of preventing torture and impunity, assisting its victims, raising awareness and advocating for the importance of combating this scourge and spreading a culture of human rights in general.
The Coalition against the criminalization of poverty and minor offenses is an informal network of associations and civil organizations for the defense of human rights created on January 27, 2021, one of the objectives of which is to decriminalize minor offenses, due to poverty and social status, and to advocate for the establishment of alternative sentences to imprisonment.
Definition of Torture:

Until today, the definition of the torture crime in the Tunisian law has not been matched with the definition included in the UN Convention against Torture ratified by Tunisia since 1988 (non-incrimination of torture for punitive purposes/ the definition only mention racial discrimination as a motive for torture without mentioning other forms of discrimination/ the law is ambiguous when it comes to exempting officials from prosecution)
Police Custody:

The law allowing persons remanded into police custody to challenge the decision has not been amended (Police custody can amount to 15 days for terroristcrimes/ and 10 days for financial crimes)
Counter Terrorism:

The terrorist crime definition has not been redefined yet, and due to this, many journalists are being referred to the Counter Terrorism Fusin Pole for counts of glorifying terrorism or counts of revealing the identity of agents who are countering terrorism.

Our Organization believes that these referrals result from the bad definition of the terrorist crime in the 2015 Law.
Also, the duration of police custody in terrorist crimes has not been reduced and the Law that allows for depriving the suspect from having a lawyer with him/her during the first 48 hours of police custody is still enforced.

Medical Examination of Detainees

Law No. 5 of 2016 on the right of the detainee to select the doctor who will examine him/her during the detention period has not been amended, which allows the investigator to select doctors affiliated to the Ministry of Interior or Ministry of Justice
Victims of torture and police violence still encounter hardships when trying to acquire their medical files from public hospitals and they are requested to pay fees in order to obtain them.

Also, some medical certificates do not detail the damages diagnosed on the body of the victim.
As for psychiatric examinations for detainees, they are entirely absent.
Torture and Ill-treatment Allegations:

Effective oversight on police actions by prosecutors is still weak, especially in relation with monitoring places of detention, records, attending the hearings of suspects or monitoring the extent to which rights are respected (lawyer, medical examination, interpreter, informing the family..)

As for the use of cameras in detention and investigation facilities, it is still not generalized.

Independence of the Judiciary:

In spite of the major structural reforms when it comes to Judicial Reform, the impunity scourge is still widely spread. The reasons for impunity are not relatedmostly to legal texts but are caused by the absence of will; for example, the investigation judge orinitial investigator himself/herself refuses to examine torture marks.
Impunity of Torture and Ill-treatment Perpetrators:

The police is still applying the same practices when it comes to referring torture complaints for investigation. Since the 2011 judicial decision qualifying the acts committed against the victim as torture (Belhadef decision), no other new judicial decisions applying Article 101 bis of the Criminal Code incriminating torture have been issued until today.
This confirms the hesitation of the judiciary when it comes to qualifying acts as torture and always qualifying them as ordinary violence emanating from a public official in the line of duty.
Public authorities are not providing trainings on the Istanbul Protocol to doctors; however, there are civil society organizations that are fortunately making efforts in this regard.

The Judicial Police Force is still affiliated structurally to the Ministry of Interior and functionally to the General Prosecution Office, making it a necessity to affiliate this Force structurally to the Ministry of Justice.

Moreover, suspension from office for police officials does not happen automatically in case there are strong torture suspicions against them.
Complaint Mechanisms and Protection from Reprisal:

Complaint mechanisms inside prisons and Child Detention Centers are still ineffective, and since they go through the administration, this will pressure prisoners and complainants and make them afraid from filing complaints. Furthermore, there is no specific law for the protection of torture and police violence victims from the threats and reprisals they can succumb for filing complaints.
Nullifying Confessions Extracted under Torture:

Despite seeing judgements issued by the judiciary rendering the procedures in some cases null and void, however, other judges do not hesitate in issuing convictions against detained accused persons, in spite of the existence of serious torture allegations, or against accused persons whose rights in having a lawyer present with them, being presented to medical examination, notifying their family or being informed of their rights have not been respected.
When it comes to nullifying confessions extracted due to torture, its application is not generalized and remains subject to initiatives made by a limited number of judges.

Courts-martial:

Until this date, Article 22 of the 1982 law related to internal security forces, which allows military tribunals to prosecute security agents for actions they committed during the dispersal of gatherings and protests on the street, has not been repealed.
We have also noticed lately an expansion in the jurisdiction of military judiciary whenever the cases involve the President of the State, invoking the fact that he is the Commander in Chief of the Armed Forces.

The Law also has not been amended to repeal the jurisdiction of military judiciary when it comes to crimes committed by military personnel or security agents against civilians (similar to what happened during December 2010 revolution)
Detention conditions:

Overcrowding in Tunisian prisons is still a remarkable phenomenon caused by the increase in the numbers of pre-trial detainees and convicts for minor offences and by the non-application of alternative punishments. Cases where pre-trial detention in felonies, which is a maximum of 14 months, exceed the set duration have been recorded. Most of the Tunisian prisons do not respond to the international standards in terms of construction, equipment and spaces. The following number are the latest for the month of May 2021:
Number of detainees in prisons: around 22 thousand inmates

130% is the national average for the accommodation capacity of prisons, however, there are prisons that exceed this national average: Kairouan Prison: 179% - Béja Prison: 164%.

Percentage of pre-trial detainees: 60%

Example: pre-trial detention happens in 100 out of 168 cases of drug consumption.
Execution of Community Service Sentences:

At the national level, there are 13 probation offices that facilitate the execution of community service sentences in 25 prison facilities.
El Kef prison: one agent for every 76 prisoners is assigned to secure the daily needs of detainees. 
Deaths during Detention:

Several suspicious deaths have been recorded during the arrest or detention of persons throughout the past years, including in 2021.

Arrests were made against security agents suspected of involvement in such cases on many occasions, however, it has been noticed that the justice machinery remains too slow, as it takes years for a case to be investigated and a long time for it to be brought before court, including cases brought before Judicial Chambers specializing in Transitional Justice.
Monitoring Places of Detention:

Despite the fact that the inspection of places of detention is subject to the control of judicial, administrative, parliamentary and public independent human rights bodies, the authorities continue to refuse any civil society oversight on such places.Apart from the authorization granted to the Tunisian League for Human Rights (LTDH), requests by several civil organizations, including the Tunisian Organization against Torture, to visit places of detention were rejected by the authorities.
Notwithstanding the powers granted to it, the public prosecution does not exercise effective control over places of detention in accordance with Law No. 5 of 2016. Moreover, the National Commission for the Prevention of Torture (INPT) and the Higher Commissionfor Human Rights(CSDHLF) suffer from the inadequacy of public budgets allocated to them, which impedes their work, in addition to the failure of the Parliament to elect the members of the Higher Commissionfor Human Rightsas per its new law.
Non-Retroactivity of Laws and Non-Application of the Statutory Limitationto the Crime of Torture:
Organic Law No. 43/2013 on Transitional Justice incorporated the principle of non-application of statutory limitationto the crime of torture, including crimes committed before 1999, the year during which torture was criminalized in Tunisia. However, this principle applies solely to cases prosecuted before Judicial Chambers specializing in Transitional Justice, which means that victims whose cases have not been brought before the aforementioned chambers will not benefitfrom the principle of non-application of statutory limitationto the crime of torture, leading to a kind of inequality amongst victims.
Furthermore, it is reported that the number of cases considered by the Judicial Chambers specializing in Transitional Justice has reached around 200 cases amongst thousands of cases received by the Truth and Dignity Commission since the beginning of its work.
The death penalty 

- Since Tunisia’s independence in 1956, 135 persons have been executed, more than half of them in cases of a political nature, and they were buried in secret cemeteries without enabling their families to receive their bodies.

- The Tunisian state has committed itself since 1991 to suspension the implementation of the death penalty , and since 2012 has continued to vote in favor of the United Nations resolution calling for a global suspension on the implementation of the death penalty , and the 2014 constitution recognized in article 22 that “ the right to life is sacred and may not be violated except in extreme cases that are controlled by the law.

- Despite the suspension of the death penalty 31 years ago , the path  towards abolition remains extremely fragile , as calls by some conservative and populist currents to activate the death penalty under the pretext of addressing the escalation of crime , and won after the 2019 elections, the support of the president of the republic .Civil and military courts also continue to issue death sentences on an exalting basis , under the pretext of addressing the aggravation of criminal or terrorist crime, as the total number of those sentenced to death reached the limits of 2021 ,about 136 including three women and two suffering from psychological and mental disorders , and January 2022 alone witnessed 13 death sentences and in March 17 judgments.
)- The twenty –seventh session of the universal periodic review in 2017 , witnessed the submission of 18 recommendations to Tunisia regarding the death penalty , of which only 4 were accepted , and only one of them was implemented , which is to maintain the optional suspension of the death penalty execution.

Transitional Justice:

The Organization notes that public authorities were not at all cooperative with the Truth and Dignity Commission, thereby affecting the work performance of the latter. In addition, several issues remain unsolved even after the end of the commission’s mandate, including:

- Difficulties facing Judicial Chambers specializing in Transitional Justice including the refusal of most accused persons to appear before those chambers and failure to enforce arrest warrantsissued against these people.

- The absence of an independent structure entrusted with powers conferred by Article 70 of the Organic Law on Transitional Justice and relating to monitoring the implementation of recommendations contained in the final report of the Truth and Dignity Commission published in the Official Gazette in 24 June 2020
- The need for the government to accelerate the process of preparing a plan and a work programme relating to the implementation of recommendations made by the Truth and Dignity Commission.

- The need to accelerate the establishment of a reparation system for victims of past violations, including the mobilization of resources for the Dignity Fund and the development of health and psychological rehabilitation programmes as well as vocational and social reintegration programmes and other elements of reparation for victims.
Violence against Women:

Despite the promulgation of the Organic Law on the Elimination of Violence against Women on 11 August 2017 providing for protective measures for women, several issues remain to be resolved when it comes to the implementation of this Law in terms of training of agents, establishment of specialized security teams as well as training judges.

In May 2021, a husband deliberately killed his wife in El Kef governorate, and authorities have been accused of being too slow intaking thenecessary measures to protect the woman. This case has provoked public outrage.
It should be also noted that the State has an obligation under the said Law to develop and implement programmes and measures in the areas of training and education with the aim to prevent violence against women, especially given that this Law dates back to 2017.
Medical Examinations to Prove Sexual Relations:

To date, Article 230 of the Criminal Code, which incriminatessame-sex sexual relations, has not been repealed.
As a result of the application of the aforementioned Article, the police often allows itself - without lawful authority-to infringe upon individuals' privacy, personal lives and the inviolability of their homes.
Although doctors no longer carry out anal examinations against persons accused of sodomy, the police would search the contents of mobile phones and personal computers and submit the pictures and videos they find to the public prosecution as evidence to prove the charge of homosexuality.
On the other hand, courts base their judgements in some cases on the confessions of the accused with homosexuality, however, they ignore that these confessions came under the pressure of the initial investigator while the accused has not been informed of their rights or defence guarantees, including the presence of a lawyer.

Some Tunisian courts consider the accused’s refusal to undergo anal examination as an evidence of conviction and rule based on this.
In this framework, we would like to acknowledge the position of the Tunisian Doctors’ Association (OM), which issued a memorandum to its members to abstain from performing these examinations as they undermine the dignity of persons and their physical sanctity.

These professional examinations are still carried out to prove adultery andprostitution by exploiting the accused’s ignorance of their rights. Drug consumers are obliged to undergo toxicology tests using their urine, which are all illegal practices.
Campaigns against Human Rights Defenders, Bloggers, Journalists and Artists:
During 2020, the National Syndicate for Tunisian Journalist (SNJT) documented 155 assaults against 182 journalists (65 female journalists and 117 male journalists) consisting of prevention from work, confiscating equipment, arbitrary arrest and physical violence, among others, committed by security agents, public officials and political officials and, with a lesser degree, citizens and other parties.

The remarkable thing is the impunity that those who commit these violations enjoy.

The prosecutions have also affected many civil society activists and civil, sexual, social and economic rights defenders, especially during January and February 2021 where wide social movements calling for development and employment in different parts of the country took place and during which many arrests have been made, including against children. Sentences against some children amounted to 16 months of admission in Child Detention Centres for minor offences.
The LGBTQ Community are subject to judicial prosecutions under the provisions of Article 230 of the Criminal Code, which incriminates homosexuality, or because they defend sexual rights.

We still record the impunity, in terms of judicial accountability, of perpetrators committing violations against the LGBTQ community.

List of proposed questions to be asked to the Tunisian state during Tunisia's upcoming review before the UN Committee against Torture
Theme 1:
Torture, death penalty and conditions of detention:
1- What are the measures and procedures that have been taken by the Tunisian government to harmonize its definition of torture with the definition included in chapter 1 of the UN Convention against Torture?
2- What are the mechanisms thatthe Tunisian State has taken to ensure that places and conditions of detention are monitored by civil society and independent national human rights bodies?
3- What are the measures that the Tunisian authorities have taken to hold state officials accountable for committing torture and prevent their impunity?
4. What measures have the authorities taken to reduce overcrowding in places of detention and prisons, such as decriminalizing minor misdemeanors and applying alternative measures?
5. What measures have been taken to facilitate the filing of complaints by detainees from within prisons and places of detention?
6- Has the Tunisian state carried out legislative reforms that limit the number of crimes punishable by the death penalty?
7. What steps has the Tunisian State taken towards the ratification of the Second Optional Protocol attached to the International Covenant on Civil and Political Rights?
1  Theme 2:
2 Independence of the judiciary, military courts and transitional justice:
1- What measures has the Tunisian state taken to structurally attach the judicial police to the Ministry of Justice?
2- Will the laws be revised in the direction of conferring the powers of assigning, hiring and forming judges to the Supreme Council of the Judiciary instead of the Ministry of Justice?
Will the Public Prosecution remain subordinate to the Minister of Justice?
3- Will military laws be amended by limiting the substantive jurisdiction of military courts to considering military offences within the framework of the functions they exercise?
4. What measures have the Tunisian authorities taken to implement judicial decisions such as summonses and order to appear in cases of torture and ill-treatment when it comes to security personnel?
5- What measures has the Tunisian State taken to set a reasonable time limit for adjudicating cases of torture so that we do not reach a state of denial of justice?
6- What measures has the Tunisian state taken to make its official apology to the victims of human rights violations during the periods leading up to the December 2010 revolution?
7. What initiatives have the Tunisian authorities taken to commemorate victims of torture, such as the establishment of museums, memorials and street naming.... As stipulated in the final report of the Truth and Dignity Commission (transitional justice)?
8. What measures has the Tunisian State taken to implement the recommendations of the final report of the Truth and Dignity Commission, which is obliged to implement them legally?
Theme 3:
Rights of groups and human rights defenders:
1- Have the Tunisian authorities taken effective measures to eliminate violence against women regarding the training of security forces and judges, mainly concerning the speed of interventions and the impartiality of the measures?
2- What measures has the Tunisian State taken to protect individual freedoms and prevent attacks on the physical inviolability of individuals and their personal data?
 3- What are the measures adopted by the Tunisian state to protect human rights defenders, journalists and intellectuals from incitement and threats?
List of signatory organizations:
- Organization against torture in Tunisia
- Tunisian Coalition against the death penalty
- Tunisian League for the Defense of Human Rights
- Association dissonances
- Damj Association for Justice and Equality 
- Freesight Association
- Association of the martyr Nabil barakati
-Tunisian Association for the Defense of Children's Rights
-Gam Association 
-Association intersection 

-The Tunisian Institute for the Rehabilitation of Survivors of Torture "NEBRAS"
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