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Interessenvertretung Selbstbestimmt Leben in Deutschland (ISL), Disabled Peoples’ International (DPI) and the International Disability Alliance (IDA) have prepared the following information and proposed recommendations to the State highlighting the civil and political rights of persons with disabilities in Germany as it concerns the issues of violence, forced sterilisation, the exercise of legal capacity, and the right to political participation.  The following recommendations should be read together with the joint submission made on the list of issues.  See annex for disability relevant Concluding Observations by other treaty bodies directed to Germany, and for further information on the organisations making this submission

GERMANY

Germany ratified the Convention on the Rights of Persons with Disabilities (CRPD) and its Optional Protocol on 24 February 2009.

Articles 2, 7 and 9, 26

· Ensure that measures are being taken to eliminate the use of coercion and restraint, including chemical restraint, on persons with disabilities and older persons in psychiatric facilities and residential institutions.

· Undertake legislative reform and repeal legislation that authorises deprivation of liberty linked in legislation to psychosocial or intellectual disability, or in other ways being based on disability.

Articles 2, 7, 23, 16, 26

· Adopt measures to ensure that all health care and services provided to children and adults with disabilities, including all mental health care and services, are based on the free and informed consent of the individual concerned, and that involuntary treatment and confinement are not permitted by law. 
· Ensure that reproductive health services are respectful of the dignity and integrity of persons with disabilities based on the free and informed consent of the individual concerned, and that all non-consensual treatment, including that for which consent is given by a third party, is not permitted by law. 

· Take steps to repeal § 1905 of the German Civil Code
 to abolish the forced sterilisation of women with disabilities whose legal capacity has been restricted.

Articles 6, 7

· Please state the specific measures that are being taken to combat the high prevalence of violence against women with disabilities.
 Please provide information on legislative changes
 and any other steps taken to combat violence against women with disabilities, such as training for judges, police and health officers and awareness-raising campaigns.

Article 14

· Ensure the effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations and support, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, in accordance with Article 13 of the CRPD.

Articles 2, 16, 26

· Reform the law in accordance with Article 16, ICCPR and Article 12, CRPD to guarantee the equal recognition before the law of persons with disabilities, including by repealing sections 104-105 of the Civil Code in order to guarantee the equal recognition before the law of persons with disabilities. This includes the adoption of measures to ensure that having a disability does not directly or indirectly disqualify a person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need in order to exercise legal capacity on an equal basis with others, respecting the will and preferences of the person concerned.
Articles 25 & 26

· Take steps to repeal provisions in the Federal Electoral Code
 which exclude from the right to vote and stand for election persons whose legal capacity has been restricted, and persons in psychiatric hospitals who have committed a crime under exemption from criminal liability, which are in violation of the right to political participation as set out in Article 25, ICCPR and Article 29, CRPD, and contrary to the latest international standards on political participation.
 
ANNEX – disability relevant recommendations made by other treaty bodies with respect to Germany:
Concluding Observations of the CEDAW Committee, CEDAW/C/DEU/CO/6, 2009
43.
The Committee is concerned at the lack of sustained funding of shelters for women and non-residential counselling centres and at the lack of free access to shelters regardless of income for all women and children in all Länder. It regrets that some Länder are unable to offer secured housing in shelters to all women victims of violence, or equipped shelters for women with special needs, such as women with disabilities.

44.
The Committee urges the State party to take the necessary measures to ensure greater cooperation between the Federal Government, the Länder and the municipalities to monitor the provision of social services with a view to ensuring the availability of a sufficient number of shelters equipped to accommodate women with special needs, such as women with disabilities, throughout the territory of the State party and making sure that such shelters are adequately financed and open for all, regardless of the victim’s financial resources.
About the organisations
Interessenvertretung Selbstbestimmt Leben in Deutschland e.V. (ISL) is the umbrella organisation of the centres of independent living of people with disabilities in Germany. ISL was founded in 1990 by disabled women and men. For us, disability is a human rights issue and not a medical problem.  Our guiding principles are independent living, self-representation, inclusion and empowerment! ISL is the German branch of the international organisation of persons with disabilities Disabled Peoples’ International (DPI). 
Contact:

Wiebke Schär: wschaer@isl-ev.de
Interessenvertretung Selbstbestimmt Leben in Deutschland - ISL e.V.

Krantorweg 1, D-13503 Berlin

Tel: +49(0)30/4057-3685

www.isl-ev.de 
Disabled Peoples' International (DPI) is a network of national organizations or assemblies of disabled people, established to promote human rights of disabled people through full participation, equalization of opportunity and development. The Goals of DPI are to: Promote the human rights of disabled persons; Promote economic and social integration of disabled persons; and Develop and support organizations of disabled persons.  DPI is a member of the International Disability Alliance.
Contact:

Steven Estey, steven@dpi.org
Disabled Peoples' International

214 Montreal Road, Suite 402 

Ottawa, Ontario, K1L 8L8, Canada
www.dpi.org

The International Disability Alliance (IDA) is the international network of global and regional organisations of persons with disabilities (DPOs), currently comprising eight global and four regional DPOs, with two other regional DPOs having observer status. Each IDA member represents a large number of national DPOs from around the globe, covering the whole range of disability constituencies. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of DPOs utilising the CRPD and other human rights instruments, and to promote the effective implementation of the CRPD, as well as compliance within the UN system and across the treaty bodies. 
Contact: vlee@ida-secretariat.org; www.internationaldisabilityalliance.org  

� A case in point is the march 2011 German Constitutional Court decision which concerned compulsory treatment in forensic psychiatry as prescribed by Länder (16 federal states) legislation. The Federal Constitutional court found that the relevant rule violated the German Basic law. In its conclusion it referred to the CRPD. According to the legal doctrine this decision will prompt  deep-seated reforms of the legal framework in Germany. The decision is available online at � HYPERLINK "http://www.bverfg.de/entscheidungen/rs20110323_2bvr088209.html" �http://www.bverfg.de/entscheidungen/rs20110323_2bvr088209.html�. Also see Surpreme Court Decision XII TB 99/12 that found, referring to the Constitutional Court decisions, that even in closed facilities the guardian can not prompt compulsory treatment. The decision is available online at: � HYPERLINK "http://openjur.de/u/435118.html" �http://openjur.de/u/435118.html#�


� In conformity with CRPD Articles 12, 14, 17 and 25 and recommendations of the Special Rapporteur on Torture: Thus, in the case of earlier non-binding standards, such as the 1991 Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (resolution 46/119, annex), known as the MI Principles, the Special Rapporteur notes that the acceptance of involuntary treatment and involuntary confinement runs counter to the provisions of the Convention on the Rights of Persons with Disabilities. (A/63/175, para 44); Many States, with or without a legal basis, allow for the detention of persons with mental disabilities in institutions without their free and informed consent, on the basis of the existence of a diagnosed mental disability often together with additional criteria such as being a “danger to oneself and others” or in “need of treatment”.  The Special Rapporteur recalls that article 14 of CRPD prohibits unlawful or arbitrary deprivation of liberty and the existence of a disability as a justification for deprivation of liberty. (A/63/175, para 64).


� According to German law, sterilisation is generally prohibited up to the age of 18 years (§ 1631c Bürgerliches Gesetzbuch - BGB). After that time, persons are free to decide for themselves.  However, § 1905 BGB describes under which conditions sterilisation of persons deemed unable to consent is permitted by law. In this case, operations have to be approved by the guardianship court.� Between 2002 and 2010 an average of 100 cases per year of sterilisation of individuals whose legal capacity has been restricted were approved, whereas an average of only 23 cases were denied. Online available at: � HYPERLINK "http://dejure.org/gesetze/BGB/1905.html" �http://dejure.org/gesetze/BGB/1905.html�


� Several UN treaty bodies have condemned the practice of forced sterilisation, i.e. sterilisation without the full and informed consent of the woman concerned. Most recently the CEDAW and CRPD Committees have made recommendations calling for the protection of women with disabilities from forced sterilisation and for these practices to be abolished in the law.  See CEDAW Committee Concluding Observations on Jordan, CEDAW/C/JOR/CO/5, 9 March 2012, para 46 ; CRPD Committee Concluding Observations on Peru, CRPD/C/PER/CO/1, 20 April 2012, para 35, Concluding Observations on Spain, CRPD/C/ESP/CO/1, September 2011, para 38.  


See also « Forced sterilisation of women and girls with disabilities, a briefing paper » prepared jointly by Women with Disabilities Australia (WWDA) ; the International Disability Alliance (IDA) ; Open Society Foundations and Human Rights Watch, October 2011, available at <� HYPERLINK "http://www.wwda.org.au/Sterilization_Disability_Briefing_Paper_October2011.doc" ��http://www.wwda.org.au/Sterilization_Disability_Briefing_Paper_October2011.doc�> 


� German Federal Government commissioned a representative study in 2009 about the living conditions of women with disabilities in Germany. The results that were presented in the beginning of 2012 clearly show that women with disabilities are two to three times more often affected by sexual violence in comparison to non-disabled women. Regarding physical and psychological violence they are affected as much as 74% which is a rate of more than twice the percentage of the female average population. Concerning facilities for disabled people, the study documented a large percentage of structural violence which is based on the lack of private single rooms, or not lockable bathrooms and so on. The short version of the study is available online at: � HYPERLINK "http://www.uni-bielefeld.de/IFF/for/zentrale_ergebnisse_kurzfassung.pdf" �http://www.uni-bielefeld.de/IFF/for/zentrale_ergebnisse_kurzfassung.pdf�


� Germany´s Penal Code stipulates an unequal sentence in cases of sexual crimes (penal Code § 179 StGB and §177 StGB): the penalty differs between victims that are were able to resist and victims that were not able to resist. The minimum sentence is one year in a case of sexual assault towards a victim that was able to resist. Whereas in cases of sexual assault of a victim unable to resist the minimum penalty for the perpetrator is 6 months. Furthermore, women with disabilities needing  assistance or care are not protected enough via the German Protection against Violence Act (Gewaltschutzgesetz): There is no regulation for fast solutions concerning cases in which the assistant or carer is assaulting or abusing the disabled women (costs must be assumed in cases when perpetrator is expelled from the household for example). Furthermore this Act does not protect women with disabilities who are living in facilities for disabled persons or institutions from acts are perpetrated within these facilities.


� The Standard Interpretation of the UN Convention on the Rights of Persons with Disabilities (CRPD) from a Female Perspective, written by Dr. Sigrid Arnade and Sabine Häfner, from March 2011 documents detailed measures necessary in order to improve the situation of disabled women and girls in Germany. These measures do not only include necessary legislative changes (see footnotes 5 and 6) but as well measures such as trainings for judges, law enforcement personnel, health officers, accessibility of counselling facilities, accessible information on the topic protecting women with disabilities from violence, and many more. The paper is available  as an English version at: � HYPERLINK "http://www.netzwerk-artikel-3.de/attachments/100_crpd_interpretation_women_and_gender_provisions_nw3-de_2011.pdf" �http://www.netzwerk-artikel-3.de/attachments/100_crpd_interpretation_women_and_gender_provisions_nw3-de_2011.pdf�


� See � HYPERLINK "http://www.buzer.de/gesetz/33/a247.htm" �http://www.buzer.de/gesetz/33/a247.htm�: § 13 states, “A person shall be disqualified from voting if...1. He or she is not eligible to vote owing to a judicial decision, 2. A custodian has been appointed not long through a restraining order to attend to all his or her affairs; this also applies when the custodian’s sphere of duties does not include the affairs set forth in Section 1896 paragraph (4) and Section 1905 of the Civil Code (Bürgerliches Gesetzbuch), 3. He or she is accommodated in a psychiatric hospital under an order pursuant to Section 63 of the Penal Code in conjunction with Section 20 of the Penal Code.” Section 15 (2) states, “A person shall be ineligible to stand for election if he or she...1. Is disqualified from voting under Section 13.”  


Based on a decision of the German Constitutional Court from 25 July 2012, Germany´s Federal Electoral Code was declared unconstitutional referring to principles of equality and immediacy of an election and equal opportunities for the political parties. The decision is available online at: � HYPERLINK "http://www.bverfg.de/entscheidungen/fs20120725_2bvf000311.html" �http://www.bverfg.de/entscheidungen/fs20120725_2bvf000311.html�. The Constitutional Court is urging coalition and opposition to quickly implement this decision because parliamentary elections (Bundestagswahl) will take place in autumn 2013 which is why efforts for reform are currently in motion.  In this context the Federal Electoral Code must also be reformed regarding the conformity with human rights standards especially for persons with disabilities and their right to vote and/ or stand for election. An open letter of the federal parliamentarians Markus Kurth and Ingrid Hönlinger sent to the coalition parties concerning this urgent need for action and reform in order to  create an inclusive electoral system in Germany is accessible here: � HYPERLINK "http://markus-kurth.de/uploads/media/Offener_Brief_H%C3%B6nlinger_Kurth_2012.pdf" �http://markus-kurth.de/uploads/media/Offener_Brief_H%C3%B6nlinger_Kurth_2012.pdf�


� This is confirmed in OHCHR thematic study on participation in political and public life by persons with disabilities which explicitly states that there is no reasonable restriction nor exclusion permitted regarding the right to political participation of persons with disabilities, �HYPERLINK "http://www2.ohchr.org/english/bodies/hrcouncil/docs/19session/A.HRC.19.36_English.pdf"�A/HRC/19/36�, 21 December 2011 para 45, as well as Human Rights Council Draft Resolution on “Rights of persons with disabilities: participation in political and public life”, jointly submitted by Germany,  which explicitly “Urges States parties to review any existing exclusion or restriction of political rights for persons with disabilities, including those persons with psychosocial, mental or intellectual disabilities, and to take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities.” (� HYPERLINK "http://daccess-dds-ny.un.org/doc/RESOLUTION/LTD/G12/123/09/PDF/G1212309.pdf?OpenElement" ��A/HRC/19/L.9/Rev.1�, 20 March 2012, para 7).


Additionally, the CRPD Monitoring Body witin the German Institute for Human Rights published a policy paper on the right to vote and stand for election, at: � HYPERLINK "http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/policy_paper_18_gleiches_wahlrecht_fuer_alle.pdf" �http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/policy_paper_18_gleiches_wahlrecht_fuer_alle.pdf�). The Monitoring Body concludes to delete sections 2 and 3 of § 13 Federal Electoral Code without substitution and also recommends to delete relevant sections within European Electoral Code and the Länder Electoral Codes (that include the local electoral codes).





1

