Disabled People’s Organizations’ Report related to the List of Issues adopted by the CRPD Committee on Costa Rica in September 2013

I. Introduction

The organizations of persons with disabilities (DPOs) from Costa Rica, in particular those involved in the preparation of the Alternative Report submitted to the Committee on the Rights of Persons with Disabilities, welcomed with a special interest the List of Issues adopted by the Committee and provided to the State of Costa Rica in September 2013.

We observed the opportunity, clarity and relevance of the List of Issues that reflects that the country has several pending issues on the effective application of the Convention on the Rights of Persons with Disabilities and on the measurement of results of its impact.  

It is important to indicate that, as far as we know (by the beginning of February 2014), the State of Costa Rica has not given yet a reply to the issues formulated by the CRPD Committee. In addition, it is not known if, in the end, there will be an official document that addresses, totally or partially, the list of issues. From our side, the DPOs, we have undertaken an important effort to follow up the CRPD Committee document “CRPD/C/CRI/Q/1”, dated 13 September 2013, and as a result of that effort, we have prepared this submission.

We would like to point out that once the delegation of DPOs which attended the CRPD Committee Session on 11 September 2013 returned to Costa Rica, it began to share information of what had happened in Geneva. A press release - annexed to the present submission (Annex 1) - was launched and disseminated. Moreover, the newspaper, “La Nation”, published an article on the topic (Annex 2).

In addition, the Forum for the Rights of Persons with Disabilities and the Inter-American Institute on Disability and Inclusive Development (IIDI) organized an activity to give information about the encounter with the CRPD Committee on 11 September and the List of Issues. DPOs, public institutions and the media were invited. It was a well-attended and successful activity.

Since last September, the electoral process to elect the President and legislators for the period 2014-2018 took place. The DPOs, led by REDNOPEDIS in coordination with the Legislative Assembly Disability Unit, the Public Ombudsman and the National Council on Rehabilitation and Special Education (CNREE), organised a debate between the candidates to the presidency, focused on the rights of persons with disabilities. It was a fruitful activity to which seven candidates participated, and in which the accent was put in the lack of compliance on the rights of persons with disabilities, in particular on education, employment and physical and communicational accessibility.      

It is important to highlight that there were several points of this electoral process that reflected a lack of compliance on the rights of persons with disabilities that are included in this report. Another element that frames this document is that, in November 2013, the prestigious State of the Nation Report
, in its last edition, established that the percentage of the population living in poverty remains close to 20% and that in its last governmental period (initiated in 2010), Costa Rica’s social inequality indicators have increased. The breach between the rich and the poor is even greater than other Latin-American countries such us Venezuela, El Salvador, México and Argentina based on data of the Economic Commission for Latin America (CEPAL)
.

The research reveals that in one decade Costa Rica was the only country in the Latin-American region that increased its Gini Coefficient (indicator of inequality). This is clearly bad news for persons with disabilities and their families that are impacted by the vicious circle of poverty and disability.   

Finally, it is necessary to clarify that within this report we do not cover all the topics raised by the CRPD Committee in its List of Issues on Costa Rica. Instead, we focus particularly on the topics we prioritized in the Alternative Report and on others for which we have some valuable information to add. This comment is applicable both to the OBSERVATIONS and to the RECOMMENDATIONS included in this document. 

Regarding the document’s format, first, we comment upon the issues raised by the CRPD Committee. Secondly, we set forth our observations to the topics raised and finally, we formulate recommendations. 

II. Observations and recommendations

Article 1 - Purpose 

1. Please indicate the terminology used in legislation, policies and other regulations in force in the State party when referring to persons with disabilities. Please also state whether any steps have been taken to eliminate the use, in domestic legislation, of terms such as “impedido” (handicapped), “insano” (insane), “enfermo” (infirm) and “desvalido” (destitute).

2. Please indicate how disability is assessed for purposes of medical, social, financial or other assistance, and whether these criteria are consistent with the Convention (para. 40).

OBSERVATION/ ARTICLE 1/ Purpose

1. Overall, the situation of inappropriate use of terminology to refer to persons with disabilities prevails both in current norms and policies; nevertheless, there was a recent small step forward in the field of legislation (February 2014), when the Congress of the Republic approved the Draft of Reforms to the Act 7600 (Equality of Opportunity for persons with disabilities, May, 1996 / Draft No. 18 283), in which the concept of “disability” and “accessibility” were incorporated according to the Convention.

Notwithstanding this small step forward in a specific act, it can be affirmed that in almost all the legal documents of the country, the use of a pejorative terminology remains to refer to persons with disabilities. In this sense, there is no evidence of any action by the National Council on Rehabilitation and Special Education (CNREE), the “ruling entity on disability”, to promote the use of appropriate terminology. For instance, terms such as “enfermos desvalidos” (infirmed destitutes) are still being use in reference to persons with disabilities, even in the Political Constitution, and other terms such as: “insanos” (insane), “incapaces” (incapable) and “invalido” (destitute, invalid), in other normative instruments.

It is important to point out as well that the referred Draft of Reforms did not include any provision directed to develop the concept of reasonable accommodation in order to facilitate its application.

This situation illustrated by such a limited step forward in the implementation of the Convention in the topic of appropriate terminology is in contradiction with the fact that the international treaty has supra-legal status, according to according 7 of the State Political Constitution
, and even supra-constitutional according to the Constitutional Chamber decisions and votes, due to the fact it is an international human rights treaty.

2. Within the health and social assistance services offered to persons with disabilities, the terms employed are “invalidez” (invalidity) and “incapacidad” (incapacity); there is no explicit mention to the term “persons with disabilities”.

RECOMMENDATION / ARTICLE 1:

1. The Costa Rican government should take all the necessary measures to harmonize its whole domestic legislation and all the public policies related to persons with disabilities with appropriate terminology that recognises the dignity and the rights of persons with disabilities in accordance with the Convention on the Rights of Persons with Disabilities. 

Article 4 - General obligations of the State

4. Please provide information on the specific measures that the State Party has taken to bring its domestic legislation, in particular the Law No. 7600 (1996) on Equal Opportunities for Persons with Disabilities and its regulations, in harmony with the Convention (paragraphs 20 and 235).

5. Please provide information on the adoption process and the substantive content of the National Policy on Disability (PONADIS), and if it was formulated in consultations with organizations of persons with disabilities nationwide. In addition, please provide updated and detailed information on the National Disability Policy 2011-2021 (paragraphs 140, 142). Please indicate how the policy incorporates the human rights model proposed by the Convention. Also, please indicate how the National Strategic Health Plan 2010-2015 incorporates the issue of disability (para. 35).

6. Please explain the mechanisms used for consulting with organizations of persons with disabilities in the adoption of legislation and policies, and in other decision-making processes.

COMMENTS ON ARTICLE 4 / General Obligations of the State

4. Overall, the legal framework on the rights of persons with disabilities in Costa Rica is extensive; nevertheless, the level of compliance with these provisions is far from effective and satisfactory. The general feature is that laws are passed but the state does not ensure their effective compliance nor ensure that other actors of society respect them.

The recent approval (February 2014) of the amendments to the Law No 7600 (Project No 18283) can be considered as an achievement because, besides the above-mentioned incorporation of the concepts of "disability" and "accessibility", it establishes more severe fines for those who violate disability legislation; seeks to ensure freedom of access to transportation and infrastructure to persons who use assistance devices or animals; and institutes penalties for drivers who park in places exclusive to properly identified vehicles for the transportation of people with disabilities, among other measures. However, for this bill to become a law it still needs the signature of the President of the Republic and if it is enacted, it will require the approval of the appropriate regulations to be applied.

Despite this relative progress, it has to be noted that there is no legislative initiative to harmonize the national legislation, including Law No 7600 and its regulations, with the provisions of the CRPD.

5. In relation to the National Policy on Disability (PONADIS), it was announced in the media but then it was not applied (“it sleeps the sleep of the just”). Once the media interest disappears, the responsible entities do not ensure the monitoring and, even less, the oversight and supervision required to ensure effective compliance.

Regarding the National Health Strategic Plan 2010-2015 (para. 35), it has not even been fully publicized which explains the widespread ignorance about this plan. Consequently, its effects are similar to a nonexistent policy.

6. In the formulation of the National Policy on Disability (PONADIS) and, in general other norms and policies concerning issues relating to persons with disabilities, there has not been ensured a strict compliance of Article 4(3) of the CRPD. Activities to adequately consult with adults with disabilities as well as children with disabilities, through their representative organizations, have not been promoted. 

Usually the CNREE convenes the legally constituted and registered organizations, reports the initiative and the issue is discussed, but there is no meaningful consultation; there is not enough time for the organizations to analyze the proposal and to formulate change proposals. Thus, these queries do not acquire a binding status for politically empowering people with disabilities and their organizations. It must be noted that even within the CNREE, the idea has been raised that this type of consultation with organizations of persons with disabilities is not needed as they are represented on the board in a ratio of 4 to 15. Therefore, when these representatives pronounced themselves, the obligation of consultation, enshrined in Article 4 of the CRPD, would be fulfilled. Of course, such a restrictive interpretation does not meet the spirit or the scope of Article 4(3) or the principles of the treaty, particularly the principle of equal opportunities.

From the few consultations undertaken by CNREE, specifically the one conducted to evaluate a regulation on programs that provides subsidies to people with disabilities (which does not respond to the real needs of people with disabilities as they do not fill them successfully), an irregular situation arose as the suggestions offered by the organizations of persons with disabilities were not taken into account. Even the remedial suggestions for solving the contradictions with the provisions of the Convention were completely ignored by officials of the CNREE. The same happened with the inappropriate use of terminology, which was discriminatory and reflected the medical - rehabilitation model.

When the regulation was requested by representatives of organizations of persons with disabilities to verify the inclusion of the suggestions and proposals, the board of CNREE refused to deliver it saying that it was being evaluated. Thus, both domestic legislation and Article 4(3) of the Convention were violated.

RECOMMENDATIONS / ARTICLE 4:

1. The Costa Rican government, through the CNREE, develops a strong and clear action in order to harmonize the Law No 7600 and the domestic legislation with the provisions of the CRPD. It could take as a starting point the work done in 2008 by a pro bono law firm, which focused on the changes required to bring Law no 7600 in line with the UN Convention.

2. The CNREE should rigorously review the PONADIS in light of the provisions of the Convention and of the obligations undertaken by the Costa Rican government in order to implement effectively the rights of persons with disabilities.

3. The Costa Rican government and the CNREE in all the disability issues should conduct meaningful, close and binding consultations with adults and children with disabilities, through their representative organizations, in compliance with the spirit and intent of the Article 4(3) of the Convention.

Article 5 - Equality and non-discrimination

7. Please indicate if the discrimination on the basis of disability has been defined in any current legislation that seeks to prevent and eliminate discrimination, and if it includes the denial of reasonable accommodation as a form of disability-based discrimination.

8. Please provide information on the measures taken by the State Party to protect all persons with disabilities, including indigenous people, women and children with disabilities, from multiple discrimination.

COMMENTS ON ARTICLE 5 / Equality and non-discrimination:

7. There is no specific definition of “discrimination on the basis of disability” in the Costa Rican legislation. It makes reference to religious, gender and others strands of discrimination but not disability. There is neither an explicit law that ensures that reasonable accommodation will be provided.

There is a reference to discrimination in the Constitution, but it makes no specific mention of disability.

8. There are neither policies nor actions aimed to combat and eradicate various forms of multiple discrimination involving disability, gender race, age or ethnicity. There is insufficient or no coordination between the public institutions serving these thematic areas.

As noted in the alternative report (August 2013), the situation of indigenous people with disabilities is very unfavourable as a result of the multiple discrimination that affects them in which disability combines with ethnicity and poverty among other factors and yields situations of compounded disadvantage. In the last period from the development of the alternative report to date (February 2014), no action or government initiative has been developed aimed at improving the situation faced by indigenous persons with disabilities in the country.

The only hopeful sign is a process that started in 2008 for organizing indigenous persons with disabilities, whereby at present there are ten properly constituted organizations located in different regions inhabited by indigenous people. This process of organization and progressive awareness is reflected in the higher incidence carried out in various public institutions. Part of this effort on participation and advocacy is also reflected in their active involvement in the elaboration of the alternative report, through meetings and written contributions.

Another situation of discrimination manifests itself in relation to youth with disabilities. It has to be noted that despite the fact that government policy includes - in theory - youth with disabilities, the practice is not consistent with that policy. The government, through Law No 8718 on reforming the Social Protection Board, which organizes and manages lotteries, assigns 40% of the profits to the Council of the Young Person (CPJ), in order for this entity to develop training and recreation programs for young people with disabilities. However, youth with disabilities are affected by the lack of execution of these resources by the CPJ.

This lack of execution worsens because of the lack of transparency and the excessive paperwork and requirements for DPOs and other organizations for submitting projects to benefit young people with disabilities. This has caused a failure to execute approximately four million dollars (USD) in 2013; resources that could have been very beneficial to the overall development of young people with disabilities.

RECOMMENDATIONS / ARTICLE 5

1. The State of Costa Rica should review existing legislation on discrimination and include “discrimination on the basis of disability” as a prohibited form of discrimination, including in the Costa Rican Constitution, and should ensure that multiple discrimination is recognized in the law. These regulatory changes must include the denial of reasonable accommodation as a form of discrimination.

2. The CNREE should coordinate with the public institutions that monitor the rights of children, older persons, indigenous people and Afro-descends, to establish an inclusive and mainstream policy to prevent and eliminate all forms of multiple discrimination.

3. The Costa Rican government, through the entity responsible for overseeing the development and social inclusion of the indigenous population, should ensure greater awareness of the situation and rights of indigenous persons with disabilities and develop public policy and actions for their social inclusion and the progressive reduction of their poverty. In addition, in the design and construction of this policy and any others related to indigenous persons with disabilities, they should be closely consulted in active partnership, and such policy must be developed in strict accordance with the national and international indigenous law and their own worldview.

4. The Costa Rican government, through the Council of the Young Person (CPJ), should establish a mechanism for direct communication with the organizations of persons with disabilities in order to publicize the existence of these resources and its requirements for its use . CPJ must also create an accessible and transparent procedure for young people with disabilities to enjoy the benefits stipulated in Law No 8718.

Article 9 – Accessibility

12. Please inform on harmonized legislation with the Convention that regulate the total accessibility in the physical, transportation, information, communications; as well as inform if there are plans to achieve the total accessibility in these areas at the national level, both in urban and rural areas. Please report on the progress on land public transport accessibility.

OBSERVATION ARTICLE 9/ Accessibility:

12. Costa Rica does not have an integral policy on accessibility nor any regulation to ensure harmonization with the provisions of the CRPD. As a positive point, the municipal commissions on disabilities were created (COMAD) by Law No 8822 and publicized in Gaceta No 110 on 8 June 2010. 

The original propose of the CIMAD was the application of Law no 7600, however with the entry into force of the CRPD its normative base has expanded. The downside is that COMAD has not been created in the 81 municipalities of the country. Just 18 have been constituted (22,22 %) and just one named central Canton of Heredia has a recognized impact. The majority of those created have limited advocacy and impact, particularly for the limited resources allocated by local government for accessibility.

There is a similar situation with the public institutions, which should create an institutional Accessibility and disability commission (CIAD). Although this should be regarded as a necessary and positive initiative, the fact is that very few have worked and in general their impact is very limited. About 70% of public institutions have created CIAD but of that number 10% are barely functioning because the authorities have not given sufficient value and importance to these committees.

Another problem concerns accessibility with respect to communications and informations– this was a clear problem in the development of the electoral campaign in September 2013- February 2014, where deaf people did not have access to elections campaigns as television information on the political parties and specifically the television debates did not provide sign language interpretation nor closed captioning.

Regarding public transportation, there has not been any progress at all related with buses since the report sent in August 2013. Annex 3 of this report illustrates the situation of accessibility problems in transportation and other fields and the Ombudsman expresses concern about the persistent problem.

According to reform of Law No 7600 on this issue, the State and companies have a deadline until 2014 to ensure the accessibility of buses and the bus station. However, there has been very slow progress in incorporating buses to the vehicle fleet.

Although there are a percentage of existing accessible buses, the Public Transport Council (PTC) has been very tight in this area; estimates indicate that it has not even reached 40%. This makes it impossible to achieve 100% of the bus fleet by 2014 as set out by Article 45 of Law no 7600.

RECOMMENDATIONS / ARTICLE 9

1. The Costa Rican State should implement an effective accessibility policy in all areas engaging across all sectors (in particular local authorities) through the creation and effective functioning of the committees of Accessibility, both municipal (COMAD) and public institutions in general (CIAD).

2.  The Costa Rican State should make every effort to ensure that public transport complies with the provisions on accessible transport provided by Law no 7600 and its reform, in order for 100% of the bus fleet to be rendered accessible in the current year 2014. 

Article 12 – Equal recognition before the law

13. Please inform on the progress on the adoption of the “law of personal autonomy of people with disabilities," and if it also eliminates the figure of the conservatorship, also eliminates other legal forms that restrict the rights of persons with disabilities, including measures to provide assistance in making decisions. (Initial State Party Report, paragraph 26)

14. Please explain which measure are taken by the State to repeal the legal forms of interdiction and guardianship, regulated by the Civil Code and the Civil Procedure Code

15. Please inform if the State Party has started a training process to justice staff to strengthening them at the fulfill of the article 12 of the CRPD

OBSERVATION ARTICLE 12/ Equal recognition before the law
13. The bill on Personal Autonomy was consulted on in Congress with organizations of persons with disabilities and other interested parties, but has not yet been discussed in plenary and will be virtually impossible to implement in the current term ending in May 2014

This bill has been at the Standing Committee on Social Affairs almost for 3 years. It has been promoted by the Independent life movement (MVI). There has not been a real support from the relevant leading body to publish it or to facilitate its approval. Currently, there are attempts to write a replacement text to improve viability.

It is clear that the government for 2010-2014 were not interested in this important law project and were not interested in taking it forward. The OPD are expecting the new government staff that start in May 2014 (for 2014-2018) to take forth the commitment to promote and approve this bill, by which provisions would become effective in the Convention. Given this perspective, organizations will be active and vigilant.

14. On the subject of guardianship and interdiction, there has been no progress. CNREE has merely spoken out against these institutions. There has been no clarity or commitment to allocate financial resources to make a move that will adequately inform the general population about the negative consequences of such institutions.

While there should be progress in this area, it is rather the reverse, which is winning the game. This is reflected in the General Law of Biomedical Regulation, project number 17777. This law carries serious implications in particular for people with psychosocial or intellectual disabilities (referred to as legally incompetent persons), because according to Article 18, they may be subject to investigations and experiments with the permission of the legal guardian, in contravention of Articles 12, 15 and 17, in addition to the principles of the CRPD.

Despite the pressure and efforts of organizations of people with disabilities, they were not properly consulted in this, and the project was finally approved in its first reading in November 2013. Currently, the law project is before the Constitutional Court. If it gives a favorable opinion, the project could pass its second reading and if approved, would become law.

15.  There has been no progress in organization and the process for the development of training for judicial operators in knowledge and practical application of Article 12 of the CRPD. This means that although the Convention is superior to the Civil Code provision, judicial practice is based on this lower norm rather than the dictates of the treaty on the legal capacity of persons with disabilities

RECOMMENDATIONS/ ARTICLE 12

1. Promote and adopt legislative reforms to harmonize existing legislation on the legal capacity of persons with disabilities and its exercise in accordance with the provisions contained in Article 12 of the Convention, with which they should repeal the institutions of interdiction and existing guardianship in Costa Rican legislation regulated by the Civil Code and the Civil Procedure Code.

2. Guarantee that no laws approved by the Costa Rican State violate the effective application of Articles 12, 15 or 17 of the Convention, in particular, prohibit medical or scientific experiments on persons with disabilities, including those under guardianship, without the free and informed consent of the individual concerned.

3. Promote educational and training activities focused on the content of the CRPD, oriented to judicial officials to ensure the proper implementation of all matters relating to the exercise of legal personality and legal capacity of persons with disabilities and their equal recognition before the law.

Article 19 – Living independent and been include in the community

20. Please explain which measure to facilitate that persons with disabilities could live included in the community, about the community service and support existed, including personal assistance that allow live independent in the choose place.
21. Please explain which measure are taken by the State to the deinstitutionalization of people with disabilities in homes, shelters, centers and shelters, psychiatric hospitals and others.
OBSERVATION ARTICLE 19/ Living independent and been include in the community

20. Instead of performing internal harmonization of regulations or creation of a program for support services such as personal assistance aimed at people with disabilities to ensure they can choose where and with whom to live, CNREE is passing its competence to the Institute Joint Social Assistance (IMAS), responsible for the issue of poverty in Costa Rica. This is a serious limitation because the IMAS has no programs and services similar to those developed by the CNREE aimed at people with disabilities, which puts them in danger of disappearing. In this regard, it should be said that the state is taking deliberate retrogressive measures affecting the economic, social and cultural rights of persons with disabilities.

Another existent problem is as a consequence of the lack of necessary harmonization of national laws with the Convention standards. In fact, in order to benefit from the CNREE programs, it is required that one is living in a situation of poverty and abandonment, which does not allow the effective application of the Article 19 to persons with disabilities (and their families) that require State support to live independently.

It is important to mention that there was a ruling by the Constitutional Court which compels the institution (CNREE) to provide this support, without the constraints that currently requires. It reads:

“Added to this, the rule assumes the dependence of the disabled person, to any member or member of the family, however, in light of the provisions of Law No. 7600 and the international human rights of persons with disabilities, the State must seek and take appropriate measures to enable disabled (sic) to have their own resources to enable them to function in society and develop independently, rather than compel them to rely on other people.” 
Even this statement, has not been taken into account by the state institutions (including CNREE) to provide a better quality of life for persons with disabilities.

21. No meaningful efforts have been taken for the deinstitutionalization of persons with disabilities. On the contrary, more private residence programs have been opened. These homes are not well audited by public entities, which carry this obligation, meaning that the right to develop their independent living is not guaranteed to persons with disabilities.

RECOMMENDATIONS/ ARTICLE 19

1. Take immediate steps to adopt public policies that assure that persons with disabilities live independently and in the community as they choose, including providing access to a variety of public services of home assistance, residential and other community support services, including personal assistance that are necessary to facilitate the existence and the inclusion at the community to avoid the isolation and institutionalization.
2. Eliminate requirements and conditions of public programs and services that hinder access for persons with disabilities to State support for independent living (for example, to have a personal assistance). Also recognize and support the DPOs and particularly the centers of independent living to strengthen the work and develop them at the national level. 
3. Take steps to eradicate institutionalization including by eliminating both public and private entities that offer residential/institutional services for persons with disabilities.
Article 21 – Freedom of expression and opinion, and access to information

22. Please state whether Costa Rica plans to recognize Costa Rican Sign Language as an official language. 

OBSERVATION ARTICLE 21/ Freedom of expression and access to information
22. The Costa Rican Sign Language (LESCO) has been recognized as an official language of deaf persons to communicate, according to law No. 9049. This law is the recognition of LESCO as the mother language of the deaf community and states that "The State, in accordance with Article 78 of the Constitution, must ensure to this community the provision of compulsory education in their mother language." (Article 1, Law 9049). The Legislative Assembly approved this Law on 7 June 2012.

However, this has not led to a significant breakthrough for deaf persons in the use of LESCO in public institutions generally, and in private entities providing services to the public.

A recent serious situation arose in which deaf persons were limited in their access to information in the context of the election campaign that took place in the country between October 2013 and February 2014. The vast majority of TV ads issued by the Supreme Electoral Tribunal (TSE) and political parties did not have interpretation of LESCO, nor subtitling.

This included the televised presidential debates. Suffice it to say that in this election campaign, these five debates held in January 2014 and organized by five television channels (including the State channel), played a crucial role in the decision of voters deciding their vote (for presidential candidates and legislators), as corroborated by pollsters and different political analysts.

In accordance with the legislation of Costa Rica, all televised presidential debates should have interpretation of LESCO or subtitling to ensure access to such valuable information for deaf persons. However, this did not happen: Only one of the five debates had the interpreting service LESCO directly (SINART Debate, state television) and another that was broadcasted the next day. Those with the largest audience did not offer the possibility for deaf persons to follow them.

This situation affected very significantly the deaf community in Costa Rica because it amounted to a violatation of Article 21 of the Convention as well as Article 29, with respect to limitations in their right to political participation. There should be responsibility taken for this failure, mainly by the TSE, which is the entity that should ensure such accessibility of information.

Deaf persons have taken action to prevent that such forms of exclusion are repeated again
. Fourteen complaints have been filed before the Constitutional Court against such blatant violations of provisions of Law no 7600 and the Convention.

RECOMMENDATION ARTICLE 21

1. The Costa Rican government, through its Supreme Electoral Tribunal (TSE), should ensure access to information and communication for deaf persons both throughout the election process and the act of voting at polling stations and in particular in all presidential debates and other activities of TV electoral broadcasts.

Article 24 – Education

24. Please state to what extent children and young people with disabilities are enrolled in the inclusive education system within national education; please provide data disaggregated by sex, age, disability and urban and rural areas. Please also provide information on strategies to include, in the programmes or strategies on inclusive education for adults, the adults with disabilities who did not have the opportunity to receive an education prior to the adoption of the Convention.
25. Please state whether there are strategies for training teachers and other education workers in inclusive education for persons with disabilities, and to what extent the State promotes the employment of persons with disabilities as teachers, or in the training of others working in different disciplines in how to incorporate the disability perspective in their curricula.

OBSERVATION ARTICLE 24/ Education

25. Both public and private universities that train teachers divide the careers and curriculum for mainstream education and special education. There has been to date no efforts of schools and universities, nor a structural policy of the Ministry of Public Education (MEP) aimed at training teachers in the context of an inclusive quality education which respects and celebrates difference.

As a result, the educational system perpetuates separation of the mainstream and special education and maintains many students with disabilities in differentiated and segregated environments.

The exception to this situation is the creation and operation of the National Resource Center for Inclusive Education (CENAREC) whose main function is to train teachers, persons with disabilities and families in the contents and purposes of inclusive education.

The CENAREC is a decentralized body of the MEP (it depends on the MEP, but has functional autonomy). It was created in 2002 by Executive Decree No 30224-MEP.

Although CENAREC's efforts are aimed at the implementation of inclusive education in the country, the MEP and universities do not promote the training of teachers in the general framework of this type of education, hence the effective advancement of inclusive education will be limited. It is required that teachers, in compliance with Article 24 of the Convention, are trained to provide inclusive and quality education to all learners, including persons with disabilities. The work of training in inclusive education offered by CENAREC is complementary but it is insufficient to achieve the desired change in inclusive and quality education for persons with disabilities.

RECOMMENDATION ARTICLE 24:

1. In order to promote and achieve real progress on inclusive education through the Ministry of Public Education (MEP) and the country's universities that train teachers, take action to ensure that all teachers are trained on the principles and within a system of inclusive and quality education which respects and celebrates difference, and eliminate any form of education that segregates or discriminates against persons with disabilities.

Article 29 – Participation in political and public life

33. Please indicate whether there are legal provisions restricting the right of persons with disabilities, especially intellectual and/or psychosocial disabilities, to vote or to participate in political life.

OBSERVATION ARTICLE 29/ Participation in political and public life

33. In Costa Rica, there is no legislation that explicitly limits persons with disabilities from exercising their political rights, including the right to vote.

Despite this, there may be situations in which persons with disabilities who are deprived of their legal capacity are prevented to vote. This is indeed what occurred on Sunday 2 February 2014, when national elections were held to elect the President and Members of the Legislative Assembly.

On this date, the brothers Cesar and Vladimir Villalta Calvo, with identity cards number 1-1022-0758, and 2-0655-0838, were unable to vote when they got to the venue designated by the TSE because their names were not shown on the electoral roll. They are persons with intellectual disabilities.

They were able to exercise their right to vote in the previous elections held in 2010. The reasons why they were deleted from the electoral roll this time were known subsequently to the electoral event of that day, 2 February. A family court judge gave the order to remove them from the electoral roll because he had previously dealt with a petition of "insanity", managed by the mother of these persons. She had initiated the 'process of insanity' (sic) because it is a requirement to process a benefit for "intellectual disability" for the children of teachers, if their parents die (both parents are retired teachers).

The action issued by the family court to protect the Villalta Calvo brothers after their parents pass on, which is compliant with current legislation on the subject (which goes against the provisions of the Convention) represents the only current way to obtain benefits for these two young men with intellectual disabilities. To be entitled to their parents pension, the Villalta Calvo brothers have to be declared 'insane', eliminating their right to exercise their legal capacity to an extent that touches on their right to vote in a clear violation of Articles 12, 19 and 29 of the Convention and the Electoral Code in force in Costa Rica.

The action of the Family Court to 'protect' the Villalta Calvo brothers is a clear example of the perverse process that exposes persons with disabilities (in this case, intellectual) to combined forms of discrimination.

RECOMMENDATION ARTICLE 29

1. The Costa Rican government and, in particular, the Supreme Electoral Tribunal (TSE), in strict compliance with Articles 12 and 29 of the Convention, should guarantee political rights and their exercise to all citizens with disabilities, including with intellectual and psychosocial disabilities, and guarantee that procedures, facilities and materials to vote are accessible and inclusive for all persons with disabilities.

Article 33 – National implementation and monitoring

35. Please indicate whether the National Council on Rehabilitation and Special Education (CNREE) has been formally designated as the body responsible for coordinating the implementation of the Convention in Costa Rica, as provided in article 33, paragraph 1. Please also provide information on the designation of an independent mechanism to monitor compliance, as provided in article 33, paragraph 2, and on the participation of civil society, in particular persons with disabilities and their representative organizations, in both mechanisms.
36. Taking into consideration the guidelines for the submission of reports of States parties to the Convention, please provide information on the measures taken to guarantee respect and protection of the rights of persons with disabilities set forth in articles 8 (awareness-raising), 16 (freedom from exploitation, violence and abuse), 17 (protecting the integrity of the person), 22 (respect for privacy) and 23 (respect for home and the family), and the enjoyment of those rights.
OBSERVATION ARTICLE 33/ National implementation and monitoring
35. There is not any initiative from the State nor the Executive or Legislative Powers, for  CNREE to become formally the public entity in charge of promoting and coordinating the implementation of the Convention at national level in accordance with Article 33 Paragraph 1 of the Convention.

There is a project that stems from the initiative of civil society, which is pending in the Legislative Assembly under the record 18547-oriented to reform the Establishment Act of the CNREE (Act 5347) so that CNREE becomes a true governing body in the field of disability, that its functions and obligations are harmonized under the Convention to fulfil what is stated in Article 33 Paragraph 1 and to change its name to the National Council on Disability (CONADIS ).  Yet this initiative is going very slow and it is not sure whether it will be a priority in the Legislative Assembly at the end of the current term ending in May 2014 or it will be of interest for Members of the Legislative Assembly whose functions will start on 1 May 2014.

It is timely to emphasize that such initiatives have been driven by civil society or by deputies who want to support them and it is not from the interest and momentum of the State.  In fact, there is no any serious commitment to implement the Convention according to the general obligations stated in Article 4 and the provisions that appear throughout the treaty.

Moreover, there is no effort on the part of the Ministry of Foreign Affairs (Foreign Ministry), nor the CNREE to resolve its appointment in the context of Article 33 Paragraph 2 of the Convention.

In the parallel report presented by 31 DPOs in August 2013, we indicated that the Foreign Ministry, in coordination and with the permission of CNREE, had failed to properly interpret the spirit and the scope of this Article 33 Paragraph 2, because it had designated this important role to an interagency commission composed of executive agencies (including the CNREE), that become themselves judges of their own actions in the process of monitoring compliance with the rights of persons with disabilities. We insist that an essential component of this supervisory mechanism is the independence (as set out in the Paris Principles) and that the composition of this mechanism does not guarantee this.

We would suggest that the most appropriate institution to play this role is the Ombudsman, as it is the public entity that has more features that credits it as a National Human Rights Institution as stated in the Paris Principles.

In December 2013, we held a meeting with the Ombudsman, Mrs Ofellia Taitelbaum, in which we express our concern about this default of CRPD implementation and she entirely agreed with our concern, as well as the full arrangement for the Ombudsman to play an active role in monitoring the implementation of the rights of persons with disabilities.

Another important component of this inadequate appointment of the Foreign Ministry and CNREE is that there was no consultation with persons with disabilities through their representative organizations. Article 4 Paragraph 3 of the Convention was violated in such an important and sensitive issue.

This situation worries us a lot because we know that this independent mechanism or institution must play an important role (in coordination with civil society organisations) in the follow-up of observations and recommendations issued by the Committee on the Rights of Persons with Disabilities, after the finalisation of the review process of the report submitted by the State.

We are greatly concerned that the observations and recommendations, which will come out in the coming months will be assumed by a body that does not ensure independence.

RECOMMENDATIONS ARTICLE 33

1. The Costa Rican government should designate, through a legislative rule, the public institution responsible for promoting and coordinating various institutions, the implementation of the provisions of the Convention, in accordance with the provisions of Article 33 Paragraph 1 of the treaty.

2. The Costa Rican government through institutional mechanisms defined for these cases, should appoint by a legislative act and accompanied with an appropriate budget, the Office of the Ombudsman, as a National Human Rights Institution, to be in charge of monitoring with independence the application of the rights of persons with disabilities stated in the Convention and in other regulatory instruments of the legal system of Costa Rica.

3. That once it is designated as the independent monitoring mechanism, the Ombudsman’s Office should involve and coordinate closely with civil society organisations, particularly organisations of persons with disabilities in monitoring efforts with an emphasis on monitoring implementation of the observations and recommendations issued by the CRPD Committee on the first report submitted by Costa Rica.

San José, Costa Rica, February 2014
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