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examination of Austria's fifth periodic Report
pursuant to the International Covenant on Civil and Political Rights

In its concluding observations on Austria's fifth periodic report pursuant to the International Covenant on Civil and Political Rights, dated 3 November 2015, the United Nations Human Rights Committee invited Austria to submit additional information regarding the implementation of the measures recommended in paragraphs 20, 22 and 30 within one year. In its letter of 1 April 2019, the Committee confirmed that it had received this information in due time and requested that Austria submit further information on the implementation of the recommendations in paragraphs 20, 22 and 30 by November 2021.  
The Republic of Austria wishes to make the following observations:
I.	 As to para. 20: Racial profiling and police misconduct
The State party should ensure that its legislation clearly prohibits racial profiling by the police and prevent investigation, arbitrary detention, searches and interrogation on the basis of physical appearance, colour, ethnic or national origin. It should also continue providing all law enforcement personnel with racial sensitivity training in order to curb racial profiling and police misbehaviour towards ethnic minorities. Law enforcement personnel who commit offences against persons belonging to ethnic minorities should be held accountable. The AOB should take steps to raise awareness about its new competence to receive complaints and consider making use of its ex-officio powers to open investigations into allegations of racial discrimination and racially motivated misconduct by the police.
1.1.	Preventing and protecting against racism, xenophobia, intolerance and discrimination is a high priority for Austria. With this in mind, Austria is constantly working to ensure further progress in this area. According to the government program for the legislative period 2020-2024, a National Action Plan against Discrimination and Racism is to be drafted, involving a wide range of stakeholders. It will set out a roadmap towards the overall objective of a cross-government strategy to combat racism, racial discrimination and ideologies predicated on inequality. Fighting hate crimes of all kinds, and hate on the Internet in particular, is already a priority for the Austrian Federal Government. A raft of measures have been taken to address this issue in recent years. The Sonderreferate für extremistische Straftaten (Special Offices for Extremist Crime), which were set up within public prosecutors' offices in 2017 to enable more effective prosecutions, and the Hass-im-Netz-Bekämpfungs-Gesetz (Act to Combat Hatred on the Internet), which entered into force on 1 January 2021, are particularly noteworthy in this regard. The new Act further strengthened the material criminal law in this area, especially with regard to infringements of image rights, hate postings and cyber-bullying. It also made it easier to trace perpetrators, included further provisions to improve the protection provided to victims, and introduced comprehensive changes to Austrian civil law, notably making law enforcement easier in case of a violation of the right to privacy.   
1.2.	The way sensitive data is processed in the course of investigatory measures by the public prosecutor's office is subject to the requirements set out in the Austrian Code of Criminal Procedure (Strafprozessordnung - StPO) and the Austrian Data Protection Act (Datenschutzgesetz). 
1.3.	Section 41 para. 3 of the Austrian Data Protection Act (BGBI. I no. 165/1999, as amended) provides for an explicit prohibition of discrimination in relation to "profiling" when personal data is processed for the purposes of the security police. However, this prohibition does not exclude the possibility that profiling by using special categories of personal data may be justified (and therefore permissible) in specific individual cases (such as when an individual is being searched for on the basis of their identifying features). This provision serves to implement the requirements of Article 11 of Directive (EU) 2016/680 of 27 April 2016 on the protection of natural persons with regard to the processing of personal data by competent authorities for the purposes of the prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the free movement of such data, and repealing Council Framework Decision 2008/977/JHA. Pursuant to Article 3 (4) of Directive (EU) 2016/680, profiling is defined as any form of automated processing of personal data consisting of the use of personal data to evaluate certain personal aspects relating to a natural person, in particular to analyse or predict aspects concerning that natural person's performance at work, economic situation, health, personal preferences, interests, reliability, behaviour, location or movements.
2.1.	As regards executive officials, we work constantly to raise awareness of racial profiling and police misconduct, as well to eliminate bias. These topics have long been a fixture of basic and advanced training for middle-ranking executive officials. 
2.2.	As far as the justice system is concerned, officials are made very much aware of the importance of working (and indeed living) with and alongside people from a wide range of ethnic backgrounds in their daily lives, and of the need to ensure everyone is treated appropriately. Specific training on these issues includes a range of education and training courses on fundamental and human rights (covering topics such as equality and preventing discrimination), as well as dedicated anti-racism training.
2.2.1.	Candidate judges must complete compulsory additional training on fundamental and human rights, and their knowledge of these topics is tested in the judges' examination. Specifically, they must complete the module on fundamental rights known as the Curriculum Grundrechte, which is held in cooperation with the Ludwig Boltzmann Institute for Human Rights in Vienna, the European Training and Research Center for Human Rights and Democracy Graz and the University of Salzburg's Austrian Institute for Human Rights. Candidate judges also have the opportunity to take part in a study-trip to the European Court of Human Rights at Strasbourg.
2.2.2.	In order to ensure the justice system operates without prejudice or bias, diversity is also a key component of the professional training provided for judges and public prosecutors. A dedicated anti-racism training session entitled Umgang mit Vielfalt im Justizalltag (Dealing with Diversity in the Everyday Justice System) was held in 2021. This training allowed participants to reflect on their own prejudices and biases and those of others, as well as helping them to develop strategies for handling diversity. The issue of neutral language was a major focus of the training session, not least because it is so important in a judicial setting. Plans are in place to continue to deliver this anti-racism training in years to come.
2.2.3.	In addition, a wide range of training on anti-racism in an international context is also available. Examples include Racism - a challenge for the judicial system, EU Migration Law and Cultural Diversity in the Courtroom).
3.	Where racial profiling results in the commission of an offence punishable by law, such offences are investigated and prosecuted without restriction. 
4.1.	Die Austrian Ombudsman Board (AOB) actively carries out public relations work and, in so doing, continually raises public awareness of its tasks and opportunities. The most important tools available to the AOB in its public relations work include an comprehensive online presence (including a monthly newsletter), and the television programme "Bürgeranwalt“ (Citizen Advocate), which is broadcast once a week on Austrian state television. The variety of the AOB's public relations work is reflected in the large number of media reports about the Ombudsman Board. In 2019, the AOB was featured in around 5,670 reports by Austrian news agencies, in print, online, on radio and on television. In spring 2020, the market research institute IMAS conducted a survey to measure public awareness of the AOB across Austria, commissioned by the Ombudsman Board itself. The results showed that three out of four of those surveyed were aware of the AOB, and that a majority of respondents were well informed about its work. 52% of those who said they knew about the AOB also knew that it investigates complaints about the administration. The high level of awareness of the AOB is also reflected in the number of annually received complaints; in 2020, it received almost 18,000 complaints.
4.2.	The AOB conducts ex officio investigations where there is evidence of racially discriminatory behaviour or racially motivated misconduct by executive officials. This evidence may come from media reports, observations by the Commissions of the AOB, or following tip-offs from individuals who are not immediately involved in the case concerned. For example, in 2018, observations made by an AOB Commission as part of the National Preventative Mechanism (NPM) raised suspicions that an executive official made racist remarks in a facility providing basic care to refugees (Grundversorgungseinrichtung). The AOB therefore opened ex officio investigations into the matter. Subsequently, the Federal Ministry of the Interior admitted that an executive official had made a xenophobic remark during a challenging official act. The police officer concerned was called into a meeting, where he was reminded that his behaviour had been unacceptable. He then underwent further training to emphasise the importance of correct, non-discriminatory behaviour at all times while on duty.
II.	As to paragraph 22: Ill-treatment of persons deprived of their liberty
The State party should undertake an independent investigation into the reasons underlying the discrepancy between the low number of criminal convictions for ill-treatment in police custody and the relatively high number of allegations. It should also ensure prompt, thorough and impartial investigations and documentation, in accordance with the Istanbul Protocol, into all allegations of torture and ill-treatment. Perpetrators prosecuted and convicted should be subjected to sanctions commensurate with the gravity of their acts, and victims provided with effective remedies. The State party should also collect and make public information on the number and nature of reported incidents of torture and ill-treatment of detainees, disaggregated by age, gender and ethnic origin of victims, as well as on the convictions and types of sentences/sanctions imposed on perpetrators of such acts.
1.1.	Procedures for investigating potential instances of ill-treatment by the police are comprehensively regulated by Austrian criminal law and decrees issued by the Federal Ministry of Justice (BMJ) and the Federal Ministry of the Interior (BMI). In 2017, the BMJ commissioned the Austrian Center for Law Enforcement Sciences (ALES) to carry out a study of the approach taken by public prosecutors and criminal police when dealing with accusations of ill-treatment made against executive officials. The study considered 772 files from the public prosecutors' offices in Vienna and Salzburg, dating from the period 2012 to 2015 and covering 1,518 allegations of ill-treatment made against executive officials. 
1.2.	On the basis of an analysis of these files and subsequent interviews, the authors of the study made recommendations for action and provided a detailed phenomenology of a 'typical' accusation of ill-treatment in order to distinguish more effectively between justified and unjustified allegations made against executive officials. Its provisional final report was published in February 2018 and included a total of six recommendations for action. Some of these were directed at the BMI, some at the BMJ, and some at both ministries (see Enclosure A). It was, inter alia, noted that the 24-hour deadline for reporting incidents to the public prosecutor's office was too short for an investigation to be carried out, and that face-to-face or telephone conversations involving the criminal police and the public prosecutor's office should be recorded in writing and added to the relevant file to improve the traceability of investigative proceedings. In light of these recommendations, public prosecutors and judges are also required to ensure all documents are correctly referenced in the electronic judicial register to facilitate the collection of reliable data. The study also emphasised the importance of avoiding duplication in the conduct of proceedings.
1.3.	Subsequently, both the BMJ and BMI amended their decreesto take account of the recommendations (see Enclosure B [Erlass des BMVRDJ vom 25. Juni 2018 über das Vorgehen bei Misshandlungsvorwürfen gegen Organe der Sicherheitsbehörden und Strafvollzugsbediensteten, GZ BMVRDJ-S880.014/0013-IV/2018 – BMVRDJ Decree of 25 June 2018 on conduct in the event of allegations of ill-treatment against organs of the security authorities and law enforcement officials] and Enclosure C [Erlass des BMI vom 19. Juni 2018; Misshandlungsvorwürfe, Dokumentation, Sachverhaltserhebung und Beurteilung; NEUVERLAUTBARUNG; Organisation; Dienstbetrieb; GZ BMI-OA1305/0147-II/1/c/2018 – Decree of the BMI of 19 June 2018; Allegations of ill-treatment, record-keeping, establishing  facts and assessment; NEW PROMULGATION; Organisation; Operation of service]).
1.4.	ALES' supplementary report, dated 30 August 2018 (see Enclosure D) concluded that, by updating their decrees, the BMJ and BMI were implementing the recommendations made in the study. Indeed, this supplementary report explicitly stated that the amended decrees took all the recommendations made by ALES into account and set out in a clear and comprehensive way how – also in view of international standards – executive officials and public prosecutors should handle accusations of ill-treatment against executive officials.
2.	In September 2016, a central reporting office for complaints and allegations of ill‑treatment within the BMI was set up in order to improve the collection of meaningful statistical data regarding complaints, investigations and proceedings against executive officials. In September 2018, the central reporting office was also assigned responsibility for collecting, categorising and assessing allegations of ill-treatment, the use of disproportionate methods of coercion or breaches of Article 3 ECHR.
3.	With regard to the enforcement of prison sentences and preventive measures, a collection of statistics on accusations of ill-treatment made against law enforcement officials has been started.
3.1.	In 2015, the Permanent Disciplinary Committee received one report of an allegation of ill-treatment, although no disciplinary proceedings were initiated in that specific case.
3.2.	In 2016, the Directorate General for Law Enforcement and the Enforcement of Custodial Measures (hereinafter referred to as the Directorate-General) filed two disciplinary charges. In one further case, disciplinary proceedings resulted in a dismissal from their post after the final criminal conviction of the individual concerned. 
3.3.	In 2017, 80 allegations of mistreatment by law enforcement officials were reported to the relevant higher public prosecutors' offices (Oberstaatsanwaltschaften). The Directorate General filed two disciplinary charges.
3.4.	In 2018, 61 allegations of mistreatment by law enforcement officials (24 of which referred to the individuals concerned by name) were reported to the relevant higher public prosecutors' offices. In two cases, the officials concerned received official cautions/reprimands.
3.5.	In 2019, 41 allegations of mistreatment by law enforcement officials (39 of which referred to the individuals concerned by name) were reported to the relevant higher public prosecutors' offices. In 31 cases, preliminary proceedings against the individuals concerned were discontinued pursuant to Section 190 para. 1 (in six cases) or Section 190 para. 2 (in 25 cases) of the Austrian Code of Criminal Procedure 1975 (StPO), BGBl. no. 631/1975, as amended.[footnoteRef:1] In nine cases, the public prosecutor decided against initiating preliminary proceedings on the basis that there were no grounds to suspect an offence had been committed. In one case, the individual concerned was charged for taking part in a brawl in the exercise of a public office; they were prosecuted and acquitted. In one case, a disciplinary complaint was pursued despite preliminary criminal proceedings being discontinued pursuant to Section 190 para. 2 StPO; the disciplinary proceedings culminated in the imposition of a fine amounting to 3,000 euros. In one further case, the relevant public service disciplinary authorities issued the individual concerned with a written reprimand despite the fact that legal proceedings had been discontinued pursuant to Section 190 para. 2 StPO. [1:  Section 190. The public prosecutor's office must cease prosecution of an offence and, accordingly, discontinue preliminary proceedings, if:
	1. The act underlying the preliminary proceedings is not a punishable act, or further prosecution of the accused is otherwise inadmissible for legal reasons, or;
	2. There are no material grounds to proceed with the prosecution of the accused. 
] 

3.6. In 2020, the Directorate General formally recorded a total of 60 accusations of ill‑treatment by law enforcement officials. 58 of the individuals concerned were prison wards, 44 of whom were referred to by name. The other two cases involved a qualified social worker and a doctor. All 60 cases were reported to the relevant higher state prosecutors' offices. In 42 of these cases, preliminary proceedings were discontinued pursuant to Section 190, para. 1 StPO (in six cases) or Section 190 para. 2 StPO (in 36 cases). In 13 cases, the public prosecutor decided not to pursue preliminary proceedings as there were no grounds to suspect an offence had been committed. In two cases, proceedings against unidentified perpetrators were abandoned, while criminal proceedings are still ongoing in another three cases. In one case in which the public prosecutor's office decided not to initiate preliminary proceedings as there were no grounds to suspect an offence had been committed, the relevant public service disciplinary authorities nevertheless issued the individual concerned with a written reprimand and ordered them to undergo anger management training.
3.7.	In 2021, the Directorate General formally recorded a total of 49 allegations of mistreatment made against law enforcement officials. 48 of the cases involved prison wards (22 of whom were referred to by name). The other case involved a qualified health professional. All of these cases were reported to the relevant higher public prosecutors' offices. In five cases, preliminary proceedings were discontinued pursuant to Section 190 para. 2 StPO. In a further five cases, the public prosecutor's office decided not to pursue preliminary proceedings as there were no grounds to suspect an offence had been committed. Preliminary proceedings are ongoing in 29 cases. In eight cases, a decision on whether to initiate preliminary proceedings is still pending. In one case, proceedings against unidentified perpetrators were abandoned. In one case, criminal proceedings against a prison ward suspected of negligently causing physical injury in the exercise of a public office ended by diversion following the payment of 2,400 euros. Disciplinary proceedings in that case are still ongoing.
III. 	As to paragraph 30: Detention of asylum-seekers and refugees
The State party should pursue its efforts to ensure that detention pending deportation is applied only after due consideration of less invasive means, with special regard being given to the needs of particularly vulnerable persons, and that individuals detained for immigration-related reasons are held in facilities specifically designed for this purpose. The State party should review its detention policy with regard to children above 14 years to ensure that children are not deprived of their liberty, except as a measure of last resort and for the shortest appropriate period of time.
1.	Pursuant to Sections 76ff of the Aliens Police Act (Fremdenpolizeigesetz) 2005, BGBl. I no. 100/2005, as amended, detention pendingdeportation should, generally speaking, only be imposed ultima ratio and only in respect of minors over the age of 14, if an examination of the individual casehas demonstrated that there is a clear flight risk and that it is necessary to ensure that proceedings to bring their stay in the country to an end can be successfully completed. Detention pending deportation must also be proportionate. If the overall aim behind the detention can be achieved by less invasive means ("gelindere Mittel", such as providing accommodation for the individual(s) concerned, ordering them to report regularly to the authorities, and/or depositing an appropriate financial surety with the Federal Office for Immigration and Asylum, these measures should be used. 
2.	Where individuals are detained pending deportation, the needs of vulnerable individuals, including minors over the age of 14, are met in specialist facilities, such as the modern detention centre at Vordernberg. Unaccompanied minors over the age of 14 are accommodated separately from adults. Where minors are travelling with their families, with at least one of their parents, or with a guardian, they will be accommodated together with them unless this is inappropriate for reasons of child welfare.



3.	The number of minors detained pending deportation in Austria is very small: 
	
	Number of detention decisions
	Number of less invasive means

	
	14-16 years old
	16-18 years old
	14-16 years old
	16-18 years old

	2016
	1
	9
	7
	24

	2017
	-
	9
	2
	51

	2018
	-
	16
	3
	41

	2019
	-
	19
	3
	18

	2020
	2
	15
	1
	12

	2021
	1
	4
	-
	15



4.	Pursuant to Section 80 (2) para. 1 of the Aliens Police Act 2005, where a minor over the age of 14 is detained pending deportation, they must not be held for longer than three (3) months. In 2020, the average length of time for which minors were detained pending deportation was 9.4 calendar days.
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