Chapter 1

On the Part 1 of the Third Government Report (Responses to the Previous Concluding Observations)

This part of the government report consists of responses to the previous Concluding Observations in 2001. But if it is a report about the improvement in the last 10 years, it is seriously lacking in substance, and if it is a counterargument against the recommendations made 10 years ago, it ignores the ongoing problems which have become visible in the course of 17 years after the Great Hanshin Earthquake.  

(Paragraph 35)

Last time the Committee on the Economic, Social and Cultural Rights recommended “that the State party improve teaching and training programs on human rights for judges, prosecutors and lawyers in order to enhance knowledge, awareness and application of the Covenant.”
Obviously, this recommendation is targeted at judges as one of the parties that the covenant is applied to, but court rulings in the past 10 years suggest little improvement in the training of judges, which can be attested to by the fact that the Government Report includes no information about specific training programs or their improvements.

Questions that should be included in the List of Questions
1, What training programs for judges existed before the last examination of the Report, and what improvements were made in response to the last recommendation.

2, The Government Report uses the phrase “in accordance with their years of work experience”. Please report specifically, after every how many years of experience such training is provided, the length of time of each training, lecturers and topics of these trainings, and whether there are proceedings of these trainings.

3, Is ICESCR taught as a justiciable law that can be applied to in lawsuits. 4, Shouldn’t International Human Rights Treaties become one of the compulsory subjects of the Bar Examination?

(Paragraph 54, 55)

The Government reports refers to assistance to intensive-care old people’s homes in disaster hit areas and loans to cover the cost of rebuilding homes. But the biggest problem is the fact that while about 300,000 households had their houses fully-destroyed (185,000 were judged as fully-destroyed, and 250,000 half-destroyed of which about half were demolished at government expenses. Thus, the total number of fully destroyed-houses is about 300,000), the number of housing units provided is only about half of it (173,311 units in public and private sectors combined). Of these, public recovery housing units number only 42,137, of which 7,550 units were “recovery housing rented from private sector”. The fate of those who could neither reconstruct a house by themselves or enter a public housing unit is not yet known.
The number of housing units provided was only about half of the units needed because of the Official Notice to Governors by Administrative Vice Minister Regarding the "Level of Assistance in Accordance with the Disaster Relief Act" dated May 11, 1965 which was still in force at the time.  The Notice says that the number of temporary housing units to be built shall be "30% or less" of the fully burnt or fully destroyed houses. Those who couldn't enter temporary houses couldn't enter disaster recovery houses either. This generated a large number of disaster victims who evacuated to other prefectures, and couldn't come back to their original place of residence. 

Many of those who could enter public disaster recovery houses were evicted as Kobe-city sued them to make them vacate the houses. These people  could’t pay rents because of old age and loss of emplyment. The people who entered "recovery housing units rented from private sector" (many of whom are in their 70's, 80's and even 90's) are intimidated by the advance notice that they have to vacate their home in a few years because of the initial contract that stipulates they could live there for a period of 20 years. This is the reality after 17 years of the disaster.

Questions that should be included in the List of Questions
1, The number of households that could reconstruct their houses among 300,000 whose houses were totally destroyed.

2, The number of households that entered public recovery houses. Measures taken for the victims who couldn't enter the public recovery housing.

3, The number of affected households which evacuated to other prefectures, and couldn't come back to their original place of residence.  

4, The reason why granted terms of occupancy for "rented housing" cannot be extended to meet the needs of occupants.

5, The number of households that were evicted due to lawsuits for eviction by year from the time occupancy started to the present.

6, The number of those who committed suicide and the number of those who were found dead among the occupants of public recovery housing by year from the time occupancy started to the present.

(Paragraph 57)

Remedial action was recommended to ensure the Court Order of Provisional Disposition Procedure conforms to the guidelines of the Committee specified in general comments Nos. 4 and 7. In response to this the Government Report only listed the articles of Civil Reservation Act, saying  "This concluding observation demonstrates a misunderstanding of Japanese law." However, the paragraph 2 of the Guideline on documents to be submitted by state parties in 2009 says that treaty-specific documents should not merely list or describe the legislation adopted by the state party, and rather it should contain specific information relating to implementation in law and fact. Then, what should be reported is not provisions of Civil Reservation Act, but whether it led to effective assistance. The truth will be revealed if the government answers the following questions. The Supreme Court announces related statistics, but it focuses on the speed of proceedings due to the influence of Act on the Expediting of Trials. Available statistical data, therefore, puts emphasis on the number of days needed for proceedings, and does not give us the concrete data such as follows. But existing records of trials, if processed, would give us figures. Paragraph 54 of the Guidelines advises state parties to indicate the number of persons and families evicted within the last five years, but the government does not do so.

Questions that should be included in the List of Questions

Indicate the following by year from the time of the last examination of the Report (2002) to the present (2012).
1, The number of cases filed with courts seeking for provisional eviction orders to vacate houses, and the number of cases in which an eviction order is granted.

2, The number of cases where detailed “reasons” are given by courts instead of “the gist of reasons”, among the cases in which a provisional eviction order is granted. Number of cases in which specific reasons are given in addition to the note “finding the petition by the creditor appropriate” among cases in which “the gist of reasons” is given.

3, The number of cases in which oral arguments are held.

The length of time and the number of times of the oral proceedings, with the data of the fastest and longest ones, the smallest and largest ones as well as their averages.

4, The number of cases in which hearing. The length of time and the number of times of those hearings, with the data of the fastest and longest ones, the smallest and largest ones as well as their averages.
5, The number of oppositions filed with courts seeking for temporary restraining orders. The number of cases in which a provisional eviction order is revoked. The number of cases in which a restitution order is granted.

6, The number of appeals filed with courts seeking for temporary restraining orders. The number of cases in which a provisional eviction order is revoked. The number of cases in which a restitution order is granted.

7, The number of cases in which stay of execution was granted in accordance with oppositions or appeals against provisional eviction orders. 

8, The number of cases in which provisional eviction order was revoked on the merits. 

In Relation to (paragraph 57)

The reason that the Court Order of Provision Disposition Procedure for forced evictions were criticized in paragraphs 30 and 57 of the Concluding Observations after the examination of the 2nd Report of Japan, was because these orders were “without being subject to any stay of execution, thus rendering any right of appeal meaningless and in effect transforming the provisional eviction orders into permanent ones, in breach of the guidelines of the Committee established in the General Comments Nos. 4 and ‘7.”

However, the transformation of “the provisional eviction orders into permanent ones” happens not just under the provisional disposition procedures based on the Civil Provisional Remedies Act, but also under the declaration of provisional execution attached to the judgment after that of the first instance under the Code of Civil Procedure (Article 259).

It is possible to request a stay of execution to the higher instance against a forced eviction based on such declaration of provisional execution. An appeal will be successful, in case of an appeal to the higher instance, when “a prima facie showing is made to the effect that it cannot be said that there are no circumstances under which the judgment in prior instance or demand for payment should be revoked or modified or that execution is likely to cause substantial damage” (Article 403 paragraph 1 no. 3), and in case of an appeal is made to the final instance when “the circumstances alleged as reasons for appeal appear to be legally well-grounded, a prima facie showing is made on factual matters, and a prima facie showing is made to the effect that execution is likely to cause damage for which compensation cannot be made” (Article 403 paragraph 1 no. 1).

Meanwhile, under the Civil Execution Act, an “obligor who opposes the presence or contents of the claim pertaining to a title of obligation may file an action to oppose execution in order to seek non-permission of compulsory execution based on such title of obligation” against a judgment that has become final, or execution based on judgment with a declaration of provisional execution”(Article 35). When a request for stay of execution is also made and approved, the execution will be stayed temporarily. (Article 39 paragraph 1 no. 7).

These requests for stay of execution are “legal appeals aimed at preventing planned evictions or demolitions”, mentioned in paragraph 17 in General Comment No. 4. 

However, in the case mentioned in “The right to adequate housing (2)” below, the first instance hearing the action to oppose execution did not decide immediately on the request for stay against an execution based on a judgment with a declaration for provisional execution. It allowed the forced eviction to take place, and then dismissed the claim, stating that the object of the claim no longer existed. 

Meanwhile, the Supreme Court hearing the claim to vacate the building did not even decide on the request for stay of execution on appeal. 

The appellant residents submitted as evidence a statement that Professor Riedel of Mannheim University, and Vice Chair of the Committee had written for another case at the Osaka Appeals Court in October 2003. Professor Riedel had stated that even when the order to remove the tents based on Act on Substitute Execution by Administration against the homeless people is legal, execution should be stayed as long as no appropriate alternative measures are provided for. In this case, although no appropriate alternative measures were provided for, the Supreme Court ignored the statement. 

Questions that should be included in the List of Questions

Please provide information on the following from the examination of the last report (2002) to the present (2012).

(1) number of cases requesting forced evictions from buildings based on judgment with declarations for provisional execution per year, and the number of cases approved per year.

(2) number of cases requesting stay of execution on appeal per year and the number of cases approved per year.

(3) number of cases requesting stay of execution on appeal to final instance, or request for appeal for final instance per year, and the number of cases approved per year.

(4) number of cases requesting stay of execution with an action to oppose execution per year and the number of cases approved per year.

Chapter 2  - On part 3 of the 3rd Government Report (Report on Specific Rights)

The Government Report seems to have been prepared according to the Guidelines on Treaty-Specific Documents dated March 24, 2009 (for the most part), and the following report is based on the paragraphs of the Guidelines.

Article 11

D. The right to adequate housing

1. Paragraph 51 (a) of the Guidelines asks whether measures are taken “to ensure access to adequate and affordable housing with legal security of tenure for everyone, irrespective of income or access to economic resources.” 

Paragraph 53 asks “whether there are any disadvantaged and marginalized individuals and groups, such as ethnic minorities, who are particularly affected by forced evictions and the measures taken to ensure that no form of discrimination is involved whenever evictions take place.” 

General Comment 20 of the Committee on Economic, Social and Cultural Rights (Non-discrimination in Economic, Social and Cultural Rights, May 2009) also pointed out that “opinion” were often grounds for discriminatory treatment in paragraph 23, and that “age” was a prohibited grounds of discrimination in several contexts in paragraph 29 of section III “Prohibited Grounds of Discrimination”.

In Japan, the elderly people, owning a housing unit in a building, which is without major defects, and opposing to its rebuilding, are a group of individuals most affected by forced evictions. They are discriminated against and marginalized on grounds of their “opinions” and “age.”

2. The Government Report states in “3, Right to Adequate Housing (2) Laws relating to housing and living standards (b) Laws concerning housing” that, “(w)ith the aim of ensuring enough high-quality housing, establishing comfortable living environments, and assisting people who need help in finding a stable place to live, the Basic Act for Housing stipulates that the Government shall implement comprehensively and strategically measures to ensure that people have a stable place to live and to improve the quality of their housing.” Specifically, it reports that the Government is making steady progress in the following policies. 

(ii)Act of Stable Living for the Elderly 
(ix)Act on Promotion of Rental Housing Supply for people in need of Securing Housing 

3. The Government Report explanation seems as if the Basic Act of Housing ensures housing stability to people who need help in finding a stable housing, or comfortable living environments. But the Ministry of Land, Infrastructure and Transport Policy Council on Development of Social Capital submitted a report on September 26, 2005 on the “Institutional Framework Responding to the New Housing Policy.” In section “II. Construction of an Institutional Framework Indicating the Direction of the Housing Policy 2. Basic Ideas on Housing Policy” it refused to include a “right to housing” in the Basic Act of Housing for the following reasons. 

It stated that in the earlier discussions involving the basic laws on housing, some argued that the State should recognize a right to housing of certain level, and at certain cost, to specifically ensure the right to a minimum standard of living under Article 25 of the Constitution, and be responsible for securing such right. But the Council noted that the content of the right to housing was multi-faceted, including rights under private law, and that there was no national consensus in including the right in the basic law as a comprehensive right.

4. The Policy Council refused to see housing as a “right” protected under Article 11 of the Covenant and specified in the General Comments 4 and 7. It sees it as the object of “housing policy” and within the discretion of bureaucrats. The phrase “ensuring housing stability” is used, but because of the denial of “the legal security of tenure” which is vital for the stability of housing not just for the elderly, but particularly for them, the elderly people face the risk of being forcefully evicted at any time, and the concept of “securing stability of housing” remains unrealized. 

5. Both the Act of Stable Living for the Elderly and the Act on Promotion of Rental Housing Supply for people in need of Securing Housing are for creating a system of registration of rental housing for the elderly. The law no longer requires a building to be damaged by age for the decision to rebuild to be taken by the owners under the Act on Unit Ownership of Buildings. It has made it easier for developers and owners who are not resident themselves, but own the units for rent income, to rebuild for profit. As a result, the system forcibly evicted the elderly residents, many of whom have acquired the housing units by paying off the loans while working when they were young, and have lived there without having to worry about paying rent. There is no greater betrayal or deception, for rental housing can be a huge burden for the elderly whose sole income is from pension benefits, and they would be forcibly evicted again, when they can no longer pay the rent.

6 In a current case, an elderly couple 70 and 80 year old acquired a housing unit of a building 40 years ago. It is in a 5- storey low-rise building, with approximately 30 meters space between buildings. There is sufficient sky factor, vegetation has grown in the surroundings, and it provides a “comfortable living environment” with plenty of air and sunlight. 

The rebuilding planned by the developers consists of a 13 to 15-storey high-rise building with maximum floor area ratio to maximize profits, and with narrow space between buildings. Air and sunlight will be insufficient, as will sky factor and greenery. 

The “level of housing environment” in the Basic Plan under the Basic Act of Housing sets no minimum quantitative standards, but merely requires that an appropriate level be ensured depending on the location, and other conditions, so there is no guarantee that minimum environment standards will be ensured.

4 Questions that should be included in the List of Questions

(1) The members of the Policy Council on the Development of Social Capital will be appointed by the Minister of Land, Infrastructure and Transport from academic experts. Which section of the Ministry actually selects the members, and according to what standards are they selected?
(2) Why are no experts on international human rights law appointed as members?

(3) Why are numerous members appointed from major companies, such as those in real estate, finance and automobiles?

(4) How did they determine the existence of the “national consensus”?

(5) Article 27 of the Vienna Convention on the Law of Treaties stipulate that, a State party may note “invoke the provisions of its internal law as justification for its failure to perform a treaty.” Should the non-implementation of treaties be justified by the existence of the “national consensus”?

(6) Why does the government adopt a policy that compels the elderly people into rental housing, without taking due consideration on the continuation of the building, a housing unit of which they own and live in, and wish to continue living in?

(7) Why are comfortable living environments, which took many years to be created, allowed to be destroyed?

D The right to adequate housing (2)

The amendment of Article 62 of the Act on Unit Ownership of Buildings
1. In 2002, due to the strong pressure from the real estate development industry, the condition of “damaged by age” was deleted from the conditions for rebuilding in Article 62 of the Act on Unit Ownership of Buildings, requiring only a majority of 4/5 of the owners, to agree to rebuilding. This goes against paragraph 53 of the Guidelines, and exacerbates discrimination, as it will be explained in section 3. 
The intention of the amendment was to use the land on which low-rise housing estates were built in the 1960s, which were in good locations with plenty of space between buildings for rebuilding, because there was a shortage of appropriate locations in urban areas due to continuous constructions of apartment buildings. 

Moreover, over half of the residents are elderly people around 70 years of age, who have acquired the homes in their 40’s, have paid off their loans by the time they no longer work, who only have to pay tax on fixed assets, and do not have to worry about rent. The remaining owners do not live in the buildings, but have acquired the housing units as assets for rent income. These owners will agree to rebuild, when the developers propose an equivalent exchange(in which owners provide the land, and acquire new building without having to bear the cost of rebuilding), as they would be able to raise the rent, after renewal. This is a violation of the Covenant, as shown below. 

2. Firstly, the “legal security of tenure,” which is at the core of the right to housing recognized in Article 11 is denied. Secondly, it is a regressive measure, and is against the progressive achievement of the full realization stipulated in Article 2 paragraph 1. Thirdly, the elderly people are significantly more vulnerable in physical, mental and economic strength, when it comes to protesting those agreeing to rebuild as well as the developers. As paragraph 23 and 29 in the General Comment 20 indicates, opposing rebuilding, or being elderly can be prohibited “grounds for discrimination” in the context of rebuilding. The elderly people, who are most affected by forced evictions are discriminated and marginalized, as mentioned in paragraph 53 of the Guidelines. This is a violation of Article 2, paragraph 2. Fourthly, Article 63 paragraph 4 of Act on Unit Ownership of Buildings deprives the stability of the strongest tenure, namely the tenure based on ownership, in case the building is not damaged due to age. It forcibly deprives the ownership through a claim to sell, and makes forced evictions possible. Such deprivation of the right is in violation of Article 4 of the Covenant, which states that the rights may be subjected “only to such limitations as are determined by law only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.”
Such rebuilding through the amendment of the law was made possible presumably because the members of the Legal Policy Council discussing the draft law, members of the Diet adopting the draft law, and the judges deciding on the compatibility of the rebuilding decisions with the treaties did not understand the Covenant.

3 Questions that should be included in the List of Questions

(1) The members of the Legal Policy Council will be appointed by the Minister of Justice from academic experts. Which section of the Ministry actually selects the members, and what according to what standards are they selected?

(2) Why are 4 out of 20 members appointed from major companies?

(3) Why are no experts of international human rights laws appointed? 
Article 2 paragraph 1

The obligation of the State party to realize the rights recognized in the Covenant

The need to amend the grounds for final appeal in the Code of Civil Procedure

1. Background

The Japanese government ratified the International Covenant on Economic, Social and Cultural Rights in 1979. Since then, it has been obliged to “undertake to take steps …,with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.” The government has also ratified the Vienna Convention on the Law of Treaties in 1981. The Constitution of Japan also stipulates that the “treaties concluded by Japan and established laws of nations shall be faithfully observed” (Article 98 paragraph 2).

However, despite calling for “securing stability in the housing for the elderly,” the government policy is most discriminatory towards the elderly people, depriving them of their final homes and forcing them into rental housing.

For the government to respect the CESCR, in particular, the right to housing, it is crucial that it appoints people who have full knowledge of international human rights treaties to the relevant government ministries and agencies as well as policy councils, but that alone is not sufficient. Article 81 of the Constitution states that the “Supreme Court is the court of last resort with power to determine the constitutionality of any law, order, regulation or official act.” But since violations of treaty obligations by domestic laws are excluded from grounds for final appeal, the Supreme Court is deprived of the opportunity to unify the case laws of lower courts and to exercise its authority as the final instance. The Court itself is also hesitant to exercise its powers. 

(1) On March 2, 1989, the Supreme Court stated in a case of discrimination in pension benefits for foreign residents, that Article 9 of the Covenant “confirmed that the right to social security deserves to be protected by the social policy of the State party, and declared that the State party bears the political responsibility to actively promote social security policies to realize that right, but did not provide that individuals be immediately granted concrete rights. This is also clear as Article 2 paragraph 1 requires State parties to “undertake to take steps …,with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures.” The plaintiffs had argued that the denial of pension benefits was a violation of Article 9 of the Covenant, but the Supreme Court had denied the justiciability of the provision.

(2) The government overhauled the Code of Civil Procedures in 1996, and the amended Code went into force in 1998. The grounds for final appeal in the former Code included judgments with misconstructions of the Constitution or any other violation of the Constitution, or a violation of law that may have an effect on the judgment (Article 394). But under Article 312 of the amended Code, the latter grounds was deleted. As a result, it is no longer possible to appeal on the grounds of violation of a treaty. Even an appeal on the basis of violation of Article 98 paragraph 2 of the Constitution, raising the violation of the duty of faithful observation of international laws, will be dismissed for simply being a violation of the law and not of the Constitution, with no other reasons for dismissal.
The new Code does provide for grounds for final appeal, when a case “in which the judgment in prior instance contains a determination that is inconsistent with precedents rendered by the Supreme Court or any other case in which the judgment in prior instance is found to involve material matters concerning the construction of laws and regulations.”(Article 318). The Supreme Court, however, has never seriously considered whether violation of treaties constitute “material matters concerning the construction of laws and regulations.”
This goes against the duty to “undertake to take steps …,with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures” and deprives the Supreme Court of the opportunity to consider violations of the rights in the Covenant and to provide remedies for individuals, whose rights were violated. This is a violation of Article 2 paragraph 1. It also is a violation of Article 27 of the Vienna Convention on the Law of Treaties, as it implicitly invokes “the provisions of its internal law as justification for its failure to perform a treaty.” It further denies indirect application of treaties through Article 98 paragraph 1 of the Constitution.

2. Questions that should be included in the List of Questions

(1) Are there any cases, whose appeals were based on violation of the CESCR, or request for appeal, or on the violation of the CESCR being a violation of Article 98 paragraph 2 of the Constitution, which were considered substantively since the amendment of the Code of Civil Procedure? If there are, please provide information on the number of cases, as well as the judgments.

(2) If there are none, what is the reason for not considering such appeals?

(3) Should not the Code be amended to allow violation of treaties as grounds for final appeal, to solve the situation of treaty violations?
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