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In 2008, the United Kingdom lifted its reservation to the Convention on the Rights of the Child (‘CRC’) which had excluded children who were subject to immigration control. The UK Parliament subsequently passed s55 of the Borders, Citizenship and Immigration Act 2009, which provided that, when carrying out any functions relating to immigration, asylum or nationality, those functions would be discharged ‘having regard to the need to safeguard and promote the welfare of children who are in the United Kingdom.’
By article 3 of the CRC, the UK has agreed and is required to treat the best interests of the child as a primary consideration and to ensure that the child receives the protection and care necessary for his or her wellbeing.
Article 12.2 is also engaged with unaccompanied migrant children who must be given the opportunity to be heard in any judicial or administrative proceedings affecting them.
Article 22 further imposes obligations on the UK to ensure the protection of children who are seeking refugee status.
Our starting point, therefore, is that these are national obligations which have been voluntarily undertaken by the UK. To meet those obligations, there should be a properly resourced and funded national structure, to ensure that the state fulfils these obligations towards migrant children arriving on our shores. The evidence shows that this structure is lacking and that, as a consequence, the rights of children are not being appropriately protected and in some instances are being breached by potentially unlawful methods being adopted to reduce the level of demand.
In its report of June 2019, Putting the Child at the Centre, the UNHCR pointed out that the UK ‘lacked a systemic, formal and unifying approach to the collection, recording or sharing of information that is necessary and relevant to achieving a holistic, quality best interests assessment (BIA) or best interests decision (BID).’ Similar concerns had been expressed in 2013. The 2019 report also highlighted the parallel (and in our experience, often incompatible) children’s social care and immigration systems which can act to frustrate the implementation of the States obligations under the CRC.
Turning to a practical example of how this lack of a national structure can operate against the best interests of children, we would point to a circular letter, written by the Home Office, Department for Education, Ministry of Housing, Communities and Local Government, the Local Government Association and the Association of Directors of Children’s Services dated 20 August 2020. The letter explains that due to the unprecedented numbers of vulnerable young people arriving as asylum 
												
seekers, the county of Kent (where the majority were arriving in the UK) was ‘no longer able to accept any new children’ … ’as of 4 pm on 17 August.’ The authors of the letter asked for offers from other local authorities within the country to accommodate young people from Kent.
This is a particularly glaring example of the UK having failed to put in place a coherent nationally-based system for accommodating young people seeking asylum. It must have been reasonably foreseeable, given the limited number of access points to the UK, that a small number of local authorities would bear the brunt of any significant influx of asylum-seeking children, but very little has been done to deal with this. A compulsory system, which equitably and swiftly allocated children to local authorities, taking account of the location of any relatives the child may have, is urgently needed.
In September 2020 HM Inspectorate of Prisons (HMIP) carried out an unannounced inspection of the Kent Intake Unit (KIU) where many unaccompanied migrant children are initially brought. It found a ‘cramped’ facility with no proper sleeping facilities where children are held, on average, for 17 hours and often overnight alongside unrelated adults. The Inspectorate found that one 15-year old boy was held there for over 66 hours. There did not appear to have been any review of his detention or clear reason for the delay.
Unaccompanied child migrants should receive a welfare interview from the Home Office upon arrival. In fact, the report from the Inspectorate showed that where children arrive during the day, this interview may not take place until the early hours of the next morning. We are very concerned that these interviews, which are designed to elicit information about the welfare of the child whose best interests should be a primary consideration, are taking place in the early hours of the morning after the child has been held in a unit with no sleeping accommodation. It is difficult to see how this respects the child’s participation rights under article 12.
Our concerns about these interviews seem to have been shared by the Inspectorate. They found that the Home Office appeared to have ‘lost sight of the purpose of the interviews’ and that the records of the interviews were ‘perfunctory and demonstrated little meaningful exploration of the child’s welfare.’
Of course, for a person to qualify for the rights and protections of the CRC, that person must be a child. Many arrivals do not have clear documentary evidence with them due to the circumstances prevailing in their home country or the way in which they made their journey to the UK. Often, it will be fairly obvious that the person is or is not a child and it is well-established law that significant time and resources do not need to be invested in age assessments to simply demonstrate the ‘blindingly obvious’. There are however other cases where the answer is not clear and where there must be a detailed and careful assessment of the age of the individual. We are concerned that the difficulties arising from the lack of any coherent, national system for meeting the needs of unaccompanied child-migrants are leading to political pressures being brought to bear to shorten these assessments to exclude individuals from those claiming support as children in need.
We know from the HMIP inspection of the KIU that, in the three months before the inspection, at least four children had been wrongly assessed as adults and transferred to adult detention centres. The inspectors examined the records of 109 detainees who had claimed to be children but were assessed by chief immigration officers to be adults in the period from June 2020 until the end of August. Those assessments were castigated as ‘very poorly documented and did not demonstrate that their cases had been considered properly.’ It is impossible to know how many of these individuals would have been found to be children on a more careful and detailed assessment.
Since Kent County Council became unable to accept responsibility for any further unaccompanied asylum-seeking children, the Home Office’s Border Force has taken over responsibility for children and young people arriving (generally) through the port of Dover. Agency social workers, recruited to work with the unit have been instructed that ‘primary objective 1’ is to give opinions about the ages of young people and, if necessary, to carry out short age assessments. 
This instruction links to a further passage from the circular letter of 20 August 2020 from the Home Office et al which was referred to above. That letter directs local authorities with unaccompanied asylum-seeking children whom ‘they suspect are over 18’ to carry out ‘urgent age assessments.’ The Home Office confirms that it will offer support in relation to any subsequent legal challenges. The implication from this being that these are going to be superficial assessments, designed to exclude rather than to genuinely assess, and which will, because of their deficiencies, be susceptible to legal challenge. It is unclear whether, and if so, when, within this new reception system, children are able to receive the legal advice, assistance and representation to which they are entitled.
In the original (2007) statutory guidance, age assessments were to be carried out where there was ‘significant reason to doubt’ that the individual was a child. In 2015, the guidance changed to ‘reason to doubt’ and in the new circular, we see this further lowered to a ‘suspicion’. All of these developments lead us to be concerned that the age assessment process is being used as a political device to reduce the number of young people eligible for support. The inevitable corollary to this is that there will be children, to whom the UK had agreed, in 2008, to offer protection and support, who have been and will be excluded from those rights.
Since March 2015, the Unaccompanied Migrant Children’s Court Steering Group has been seeking the establishment of a specialist court for children where a holistic approach could be taken to immigration and welfare issues and where the rights of the child under the CRC could receive appropriate recognition. Within the UK, issues of immigration are dealt with at a national level whilst, for historical and other reasons, child protection and children’s services are a local authority responsibility. There is, we contend, an urgent need, in the case of unaccompanied migrant children, for these two jurisdictions to be brought together within a single body,  for example, within the Family Division, which is free from political pressure, and able to make proper decisions about who is a child and, for those who are, how their welfare can be promoted and protected and their rights respected.
The other advantage which would follow from the setting up of a children’s court would be that the child would have a children’s guardian allocated to them to assist them and ensure that they were fully able to participate and be heard in decisions which were being made about their future. Until this is in place, the child’s article 12 rights are, in practice, difficult or impossible for many children to access.
A children’s court could potentially consider and answer all legal questions arising in the life of a migrant child as part of an over-arching jurisdiction, obviating the current requirement to repeat their accounts, so often traumatic, in each separate forum that touches and concerns their well-being and their rights.
Questions
1. What steps is the UK government taking to achieve the unified and holistic approach to unaccompanied and separated child migrants recommended by the UNHCR in its report of June 2019?
2. What steps does the UK government propose to remedy the identified deficiencies in the age assessments carried out at the KIU and elsewhere and to ensure that all children are identified and thereafter protected in accordance with the state’s assumed obligations under CRC?
3. What assurance can the UK offer that the age assessment process will not be used as a mechanism for limiting demand for services and that children will not be wrongly excluded from protection?
4. Is the UK considering the proposal to establish a single children’s court to bring together all issues regarding unaccompanied child-migrants within a holistic and welfare-based setting to ensure respect for children’s rights?
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