CONCERNING THE CRIME OF THE ENFORCED
DISAPPEARANCE CRIMINILAZIED IN THE 
CRIMINAL CODE OF MONGOLIA

In order to make constitutive elements of “enforced disappearance” criminal offence defined in the article 13.4 compatible with the notion of “enforced disappearance” spelled out in article 2 of the Convention, the definition specifies “…provided that it is not a criminal offence stipulated in the special part of the law and is derived from unlawful conduct of investigation on deprivation of liberty of persons or concealment of the information on deprivation of liberty, or refusal to acknowledge on thereof…”. 

An act of deprivation of liberty through unlawful detention or unlawful concealment by investigative authority, prosecutor or judge themselves, or their inaction associated with concealment of information on or refusal to acknowledge on deprivation of liberty and freedom the family, legal counsel or other persons, whose interests are affected shall constitute main objective element of the crime.

Articles 8.1, 8.2 and 8.3 of Criminal Procedure Law of Mongolia define victim as “An individual or legal person, who incurred life, health, other rights and freedom, material and non-material damages due to criminal offence”, and legalizes rights and obligations of victim, emphasizing on the right of victim to access information on criminal proceedings.
While article 2.5.1 of Criminal Code specifies “crime damage as direct consequences inflicted to human life, health, property, other rights and freedom, public and national interest and security due to crime stipulated in the special part of the law”, para 2 of the article defines “harm of the crime as consequence inflicted by damages caused by crime stipulated in the special part of the law” . These articles serve as legal basis for the victims of enforced disappearance exercise their rights to obtain reparation and prompt, fair and adequate compensation. 
Although the law specifies that authority to conduct investigation, prosecutor or judge is a subject of the crime, other persons participated in an act of enforced disappearance can be held liable pursuant relevant provisions of Chapter 3 of the Criminal Code in compliance with article 6 provision (a) of the Convention.

Article 3.1, para 2 of the Criminal Code defines perpetrator, organizer, instigator and accessory as accomplices or participants, who deliberately joined to commit a criminal offence. 

Moreover, a competent official, who is not a part of crime pre-agreement, however, failing to take appropriate measures despite of his/her knowledge on the criminal offence shall be held liable according to article 13.4 of the Criminal Code. If enforced disappearance is committed and significant damages are caused to others as a result of negligence and failure by an official to prevent the criminal offence and exercise proper monitoring over it, sanctions stipulated in article 23.5, para 1 shall be applicable in compliance with article 6(b) of the Convention.

Any acts committed by person or groups without State authorization or support shall fall under the regulation provided in the article 13.4 of the Criminal Code. 


If an act of enforced disappearance criminal offence is not committed with participation of non-State agents and the act of unlawful detention is not a criminal offence against criminal proceedings, the act shall be regarded as a matter of the Criminal Code article 13.4, para 1 regulation. It means that any act of enforced disappearance committed by a person who is not authorized to conduct investigation shall be criminalized according to the article 13.4, para 1 of the Criminal Code in conformity with the articles 3 and 4 of the Convention.

Given long duration nature of enforced disappearance crime, the terms of limitation for criminal proceedings shall commence from the moment when the offence ceased, or suppressed, which complies with the requirements of article 8 of the Convention.

Aggravating circumstances for enforced disappearance crime are stipulated in the article 13.4, para 3 of the Criminal Code as follows.
The criminal offence is commissioned “knowingly, to minors or pregnant women” or “against two or more persons”.
Serious aggravating circumstances for enforced disappearance crime are stipulated in the article 13.4, para 4 of the Criminal Code as follows.

A criminal offence is commissioned “by organized criminal group” or resulted in serious damage to victim’s health, or caused victims’ death. 

Aggravated sanction for enforces disappearance are applied in compliance with the article 7 (b) of the Convention.

Furthermore, under article 6.6.of general provisions of Criminal Code the court shall consider the following aggravating circumstances while imposing criminal sanctions: 

“(1)
committing criminal offence in extreme brutal or mockery way causing physical, psychological suffering or pain; or 
(2)
intentionally committing the criminal offence specified in a single chapter of the Special part of the Code twice or more times, or 
(4) committing the criminal offence with intent to conceal or facilitate another criminal offence; or 
(6)
committing the criminal offence against a dependant person although knew of his/her inability of self defence; and 
(7)
committing the criminal offence by taking an advantage of a state of emergency, natural disaster, cataclysm or public riot.”

Article 6.5 of General provisions of Criminal Code provides for following mitigating circumstances in compliance with article 7 of the Convention: para 1.2 “provision of medical or other assistance to the victim upon committing the criminal offence; compensating for caused damages”, para 1.5 “self confession; provision of assistance in detecting criminal offence committed by other and tracking crime proceeds”.

Criminal Code of Mongolia effective since July 1, 2017 establishes sentence duration of 6-20 years. Life term sentence shall be applied if the criminal offense falls under the special part of the Criminal Code .

Sentence of 6-12 years shall be applied in case of enforced disappearance offence. If the offense is committed by investigator or prosecutor, or judge a sentence shall be 1-5 years. 

According to article 6.8 of Criminal Code, for if enforced disappearance offence is committed in parallel with another criminal offence a sentence for committed offense shall be combined and a total sum of sentences shall not exceed a duration of sentence for the most serious criminal offense stipulated in the same chapter. Total sum of sentences for criminal offences stipulated in different chapters shall not exceed the longest duration of sentence of a chapter with the most severe sentence. 


On Criminal Code article 13.9 on “Illegal arrest and detention”


 An act of deliberate breach of legal grounds and procedures by investigator, inquirer, or official authorized to conduct infringement proceedings or intelligence operations, knowingly of illegality of or willingly to, and resulted in violation of human rights, arrest, or detention shall be considered as subjective element of the criminal offence.

As stipulated in article 13.9, para 2 of Criminal Code, aggravating circumstances of the criminal offence shall include “motives of revenge
, greed
 orpersonal nature
  …” 

By its nature a concealment of information and refusal to acknowledge interested persons on unlawful detention of a person make “Enforced disappearance” stated in the article 13.4 of the Criminal Code different from “Unlawful arrest or detention” stated in article 13.9 of the Criminal Code.


Particularly, an act of unlawful detention, concealment or refusal to acknowledge thereof by an official authorized to conduct investigation, prosecutor or judge despite absence of detention grounds specified in article 14.9, para 1 of the Criminal Procedure Law shall be criminalized as enforced disappearance according to the article 13.4 of the Criminal Code.

�“revenge nature” means any will or intention of taking revenge for victim’s statement or act, 


�“greed nature” means will or intention of obtaining economic or non-economic benefit for personal or other’s gain, or avoiding to meet any obligations,


�“personal nature” means driven by negativity in personal relationship, suspicion, jealousy and delusion an act of  attacking, arresting or detaining others against established grounds and procedures.
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