Submissions by the Hong Kong and Mainland Legal Profession Association to the United Nations Committee on the Elimination of Discrimination against Women on the List of Issues and Questions in relation to the 
Ninth Periodic Report of China

I. Introduction

1. The Hong Kong and Mainland Legal Professional Association (“the HKMLPA”) makes these submissions in response to the List of Issues and Questions in relation to the Ninth Periodic Report of China raised by the United Nations Committee on the Elimination of Discrimination against Women (“the List of Issues” and “the CEDAW”).

2. The HKMLPA is a non-governmental organisation established in 2015 and committed to promoting the communication and cooperation between the legal professions in Hong Kong and Mainland China.  The committee members of the HKMLPA comprise barristers and solicitors practising in Hong Kong.

3. As we shall elaborate below:

(1) Gender equality in Hong Kong is safeguarded by comprehensive anti-discrimination legislations, including the Sex Discrimination Ordinance (Cap 480) (“the SDO”) and the Family Status Discrimination Ordinance (Cap. 527) (“the FSDO”). In particular, the SDO has recently been amended to introduce specific provisions against discrimination against breastfeeding women. The Hong Kong Court has adopted a robust approach in applying the above legislations in cases concerning protection of gender equality: see Section II below;

(2) Women in Hong Kong have a strong presence in politics and public life. Women are well represented in the legislature, the judiciary as well as the legal profession: see Section III below; and

(3) As verified by the Independent Police Complaints Council (“the IPCC”) and the Hong Kong Courts, allegations of women encountering sexual violence by police during the 2019 social unrest are unsubstantiated. We are of the view that the above false allegations were clearly political attacks mounted against the Hong Kong police force during the social unrest: see Section IV below. 

II. Gender equality legislation and application by the Court

4. We refer to §17 of the List of Issues and make the following submissions. 

Basic Law and the Hong Kong Bill of Rights

5. In Hong Kong, the right to gender equality and the right to be free from discrimination on the ground of sex and gender is given constitutional protection under Articles 25 and 39 of the Basic Law (“the BL”) and the Hong Kong Bill of Rights as set out in Section 8 of the Hong Kong Bill of Rights Ordinance (Cap 383) (“the HKBRO”).

6. Article 25 BL provides that:

“All Hong Kong residents shall be equal before the law.”

7. Article 39 BL provides that:  

“The provisions of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law. Such restrictions shall not contravene the provisions of the preceding paragraph of this Article.”

8. The following articles in the Bill of Rights as set out in Section 8 of the HKBRO are of particular relevance:

(1) Article 1 - Entitlement to rights without distinction

“(1) The rights recognized in this Bill of Rights shall be enjoyed without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

(2) Men and women shall have an equal right to the enjoyment of all civil and political rights set forth in this Bill of Rights.” (Emphasis added) 

(2) Article 22 - Equality before and equal protection of law

“All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” (Emphasis added) 

The Sex Discrimination Ordinance and the Family Status Discrimination Ordinance

9. The SDO has been in force since May 1996 to combat sex discrimination and protect gender equality[footnoteRef:1]. Amongst other things, the SDO: [1:  Full provision of the SDO: https://www.elegislation.gov.hk/hk/cap480 ] 


(1) Prohibits discrimination on the ground of sex (Section 5), marital status (Section 7) and pregnancy (Section 8); 

(2) Prohibits sexual harassment (e.g. Sections 23-24); and 

(3) Provides for the establishment of the Equal Opportunities Commission, a public body responsible for implementing the SDO and other anti-discrimination legislation (Part 7). 

10. In its latest amendments effective since June 2021, the SDO has introduced prohibitions against discrimination and harassment on the ground of breastfeeding by women: see Section 8A of the SDO. The amendments has been welcomed by nursing mothers and the society as a whole. 

11. Provisions in the SDO have been regularly invoked in court cases. The following are examples of recent applications of the provisions by the Court. As could be seen from the cases, the Court has adopted a robust approach in handling cases concerning gender equality with an aim to ensure that the objectives of the relevant anti-discrimination legislations can be achieved. 

12. In Waliyah v Yip Hoi Sun Terence [2017] 1 HKLRD 1082 (19 January 2017)[footnoteRef:2], the claimant was a female live-in foreign domestic helper whereas the respondents were her employer and his wife. The claimant sued the respondent for sex and pregnancy discrimination in dismissing her due to her pregnancy. The Court allowed the claimant’s claim and made the following observations: [2:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkdc/2017/41.html] 


(1) “[The SDO] is a social legislation which involves the protection of civil rights and therefore should be interpreted with a purposive approach so that its objectives, as stated in its long title[footnoteRef:3], can be achieved”: see §7 of the Judgment;  [3:  The long title of the SDO: “An Ordinance to render unlawful certain kinds of sex discrimination, discrimination on the ground of marital status, pregnancy or breastfeeding, sexual harassment and harassment of breastfeeding women; to provide for the establishment of a Commission with the functions of working towards the elimination of such discrimination and harassment and promoting equality of opportunity between men and women generally; and to provide for matters incidental thereto or connected therewith.” ] 


(2) “…a ‘generous and liberal interpretation’ should be adopted in interpreting an anti-discrimination statute”: see §7 of the Judgment.  

13. In 李國珍 訴 徐培正經營東京電腦配件公司 [2020] HKDC 998 (4 November 2020)[footnoteRef:4], the claimant was a female sales person whereas the respondent was her employer. The claimant sued the respondent for discrimination in dismissing her due to her pregnancy. Pursuant to the SDO, the Court allowed the claimant’s claim and awarded damages in the sum of HK$116,218 (including loss of earnings in the sum of HK$55,218, damages for injury to feelings in the sum of HK$55,000, and punitive damages in the sum of HK$6,000).  [4:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkdc/2020/998.html] 


14. In Licayo Jinna Dimino v Scully Sean Joseph [2021] HKDC 1216 (23 September 2021)[footnoteRef:5], the claimant was a live-in female foreign domestic helper whereas the respondent was her former employer. The claimant sued the respondent for sexually harassing her during the period of her employment. Applying the SDO, the Court allowed the claimant’s claim with damages to be assessed. [5:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkdc/2021/1216.html] 


15. In addition to the SDO, the FSDO has been in force since November 1997. The FSDO prohibits discrimination on the ground of family status (that is, the status of having responsibility for the care of an immediate family member).

16. It is common for claims to be brought under the SDO and FSDO in the same case: see, for example, 李國珍 訴 徐培正經營東京電腦配件公司 (supra), involving discrimination on the ground of pregnancy. Another example is Lam Wing Lai v YT Cheng (Ching Tai) Limited [2006] 1 HKLRD 639 (23 December 2005), in which the Court allowed the claimant’s claims for pregnancy discrimination under the SDO and family status discrimination under the FSDO.[footnoteRef:6] The Court awarded damages in the total sum of HK$163,500 to the claimant and a declaration that the respondent has committed unlawful acts under the SFO and the FSDO. Leave to appeal was refused by the Court of Appeal which upheld the first instance Court’s judgment.[footnoteRef:7] [6:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkdc/2005/276.html]  [7:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkca/2006/685.html ] 


III. Women’s representation in political and public life

17. We refer to §12 of the List of Issues and make the following submissions. 

18. Women in Hong Kong are actively involved in political and public life. 

19. In politics, out of the 90 legislators elected to the 7th Hong Kong Legislative Council in 2022, 16 are women (about 18%).[footnoteRef:8] Of the 36 deputies of the Hong Kong SAR to the 14th National People’s Congress of the People’s Republic of China, 9 of them are women (25%).[footnoteRef:9] [8:  https://www.legco.gov.hk/en/education/understand/brief/factsheet17.html]  [9:  https://www.wenweipo.com/a/202212/15/AP639aaf38e4b0e80f811a3e55.html] 


20. In the legal field, in recent years, more than half of the new entrants to the legal profession are female. As of April 2023, out of 105 Senior Counsel in Hong Kong, 14 are female.[footnoteRef:10] Turning to the judiciary, out of the 39 judges sitting in the Court of First Instance or the Court of Appeal, 16 of them are women (over 40%). Out of the three Vice-Presidents of the Court of Appeal, two are women (The Hon. Madam Justice Kwan, V-P and The Hon. Madam Justice Chu, V-P).[footnoteRef:11] [10:  https://www.hkba.org/Bar-List/senior-counsel. In addition to the Senior Counsel in the Bar List, there are also three Senior Counsel in the Department of Justice, of whom one (Vinci Lam SC) is a woman.]  [11:  https://www.judiciary.hk/en/about_us/judges.html] 


21. There are also various well-established organisations which promote the rights of women in the legal profession: 

(1) The Hong Kong Federation of Women Lawyers Limited (FIDA), established in 1975 as the Hong Kong chapter of the International Federation of Women Lawyers (Federación Internacional de Abogadas);[footnoteRef:12] [12:  https://www.women-lawyers.org] 


(2) Women in Law Hong Kong (WILHK), established in 2015 to provide mentorship, thought leadership and well-being events and programmes for women lawyers;[footnoteRef:13] and [13:  https://www.wilhk.com] 


(3) Women in Arbitration (WIA), established in 2018 to promote female practitioners in arbitration and other related areas.[footnoteRef:14] [14:  https://www.hkiac.org/women-arbitration-wia] 

	
IV. Unsubstantiated allegations of women encountering sexual violence by police during the 2019 social unrest

22. We refer to §8 of the List of Issues and make the following submissions. 

23. In Hong Kong, complaints against police conduct will be considered by the Complaints Against Police Office (“the CAPO”), a unit within the Hong Kong Police Force which handles complaints against the force’s officers.  All reviews and investigations conducted by the CAPO are monitored by the IPCC (the Independent Police Complaints Council) to ensure that they are conducted in a fair, impartial and thorough manner.  

24. The IPCC is an independent body established under the Independent Police Complaints Council Ordinance (Cap. 604)[footnoteRef:15].  The members of the IPCC are appointed by the Chief Executive of Hong Kong.  They are drawn from a wide spectrum of society including the legal, medical, education, social welfare, and business sectors and Legislative Council Members.[footnoteRef:16]  The IPCC is currently chaired by Ms. Priscilla Wong Pui-sze, SBS, JP, a barrister experienced in public service, and has 5 female members (out of 15).[footnoteRef:17] [15:  Full provision of the Independent Police Complaints Council Ordinance: https://www.elegislation.gov.hk/hk/cap604 ]  [16:  https://www.ipcc.gov.hk/en/about_us/about_ipcc.html ]  [17:  https://www.ipcc.gov.hk/en/about_us/membership.html] 


25. During the social unrest in 2019, there were allegations on the internet and in media reports against police officers in relation to alleged sexual violence.  However, as confirmed by the IPCC and the Hong Kong Court, most of the allegations are either unsubstantiated or has never led to any formal complaints being lodged. It is more likely than not that such allegations were political tactics employed to exert unjustified pressure on the Hong Kong police during the social unrest. The CEDAW should view such kind of unfounded allegations with considerable degree of scepticism. 
  
26. According to the IPCC Report adopted on 24 April 2020, while there were various allegations on the internet and in media reports of sexual assault of arrested persons at the detention centre known as San Uk Ling Holding Centre, only one complaint was received about alleged assault, which was lodged by persons not directly affected but upon learning the information from the internet (see §§14.5, 14.22 of the Report).[footnoteRef:18] [18: https://www.ipcc.gov.hk/doc/en/report/thematic_report/Detention%20Arrangement%20at%20San%20Uk%20Ling%20Holding%20Centre.pdf] 


27. In Secretary for Justice v Poon Yung Wai [2021] HKCA 510,[footnoteRef:19] the defendant was convicted after trial of inciting others to take part in an unlawful assembly. As recorded in the Judgment (at §6), the defendant claimed in a Facebook group of 10,000 to 20,000 members that police officers at the San Uk Ling Holding Centre sexually molested and raped female protesters and beat them to death. However, during a cautioned interview, the defendant admitted that he did not believe there were genuinely rapes and deaths (§9). In other words, the defendant was spreading blatantly false information over the internet. Given the seriousness of the defendant’s offence, the Court of Appeal set aside the original sentence on the defendant (a community service order) and substituted it with 13 months’ imprisonment. [19:  https://www.hklii.hk/cgi-bin/sinodisp/eng/hk/cases/hkca/2021/510.html] 


Dated 8 April 2023



Hong Kong and Mainland Legal Profession Association
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