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Report Submission to the United Nations on Italy
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 62nd Session (November 6th - December 6th 2017), Geneva, Switzerland.

I.	Introduction: the Italian Law introducing the criminal offence of torture 
After almost 30 years from its ratification of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (“CAT”)[footnoteRef:1] and several recommendations from the Committee Against Torture and other International and European Human Rights Institutions[footnoteRef:2], Italy has finally incorporated into domestic law a criminal offence of torture. [1:  	Italy has signed CAT on 1985, and ratified it with Law No. 489 of November 3rd 1989.]  [2:  	See e.g. ex multis, Committee against Torture, Report, A/54/44, para. 169(a); Committee against Torture, Concluding Observations, CAT/C/ITA/CO/4, para. 5; Committee against Torture, Report, A/50/44, para. 157 (e); Subcommittee for Prevention of Torture Report on the visit made by the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to Italy, CAT/OP/ITA/1, para. 33; European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, Report to the Italian Government on the visit to Italy, CPT/Inf (2017) 23, para. 7. 
] 


In particular, with Law No. 110 of 14th July 2017 (“Law 110/2017”), the Italian Parliament introduced two new provisions in the Italian criminal law code (“Codice Penale”, hereinafter “c.p.”), i.e. article 613-bis c.p.(“Torture”) and article 613-ter c.p. (“Public official’s provocation to commit acts of torture”).
In addition, article 2 of Law 110/2017, by amending the Italian code of criminal procedure, provided in more specific and clear terms the already-existing ban on the use of statements made as a result of torture as evidence in any proceeding (in fulfilment of the obligation under article 15 CAT); article 3 of Law 110/2017 restated the principle of non-refoulment and non-extradition in case of risk of torture in the receiving State (in fulfilment of the obligation under article 3 CAT)[footnoteRef:3]; article 4 excluded any kind of immunity for any non-citizen accused or convicted of torture in a foreign State. [3:  	See also art. 705 of the Italian Code of Criminal Procedure.] 


This submission is aimed at highlighting some issues emerging from the newly introduced criminal offence of torture in view of the constructive dialogue between CAT and the State party to be held on CAT’s 62nd session.

II.	Assessment of the newly introduced criminal provisions
Article 613-bis c.p.(which is entitled “Torture”) provides that:
“1.	Any person who – by means of serious threats or serious violent acts or cruel acts – causes acute physical suffering or a verifiable psychic trauma to a person deprived of his/her liberty or entrusted to his/her custody, authority, surveillance, control, care or assistance, or in conditions of vulnerability, is liable to imprisonment for a term of four to ten years, as long as the aforementioned conducts are composed of more than one single act or they imply a inhumane and degrading treatment of the individual’s dignity.
2.	If the conducts provided under paragraph 1 are performed by a public official or persons acting in an official capacity, by means of abuse of power or violation of the duties inherent to their function or service, the penalty is imprisonment from five to twelve years.
3.	The provision under paragraph 2 does not apply in case of suffering resulting only from the enforcement of lawful measures of deprivation or limitation of rights.
4.	If the conducts referred to in paragraph 1 result in a bodily harm the penalties provided in the previous paragraphs are increased; if a grevious bodily harm is caused, the penalties are increased by a third; and if a very grevious bodily harm is caused, the penalties are increased by half.
5.	If the conducts referred to in paragraph 1 result in the death of the victim as unintended consequence, the penalty is imprisonment for a term not exceeding 30 years. If causing death was the actual intent of the guilty person, he/she is liable to life imprisonment”.
Even from a quick first reading it becomes clear that the Italian Parliament did not introduce in the Italian legal system the same definition of torture set forth by article 1 CAT. Furthermore, from a more thorough analysis, several theoretical and practical issues arise and doubts emerge over the logical coherence of the provision, over its deterrent effects and, most of all, over the actual respect of International human rights standards.
Considering the scope of this Submission, we will leave aside the main theoretical problems and briefly examine the most relevant discrepancies between the international and domestic definition of torture and the main issues of concern as to Italy’s compliance with human rights standards.
In particular, the following issues must be mentioned.
A. The domestic definition of torture is not limited to cases of “State torture”, i.e. acts perpetrated by public officials or other persons acting in an official capacity, but seems to be extended to acts committed by any person. Article 613-bis c.p. only provides that if the acts defined as torture are performed by a “public official or persons acting in an official capacity” the penalty shall be increased. Therefore, being an official is considered just as an aggravating circumstance and does not imply the perpetration of a different, autonomous and more serious crime. 
The peculiar formulation of the definition ex article 613-bis c.p., not only is extremely different from the one set forth by article 1 CAT, but also raises another great issue. Indeed, art. 69 c.p. authorizes the judges to make a balance between mitigating and aggravating circumstances in the phase of sentencing, therefore allowing them to exclude the penalty increase implied by the aggravating circumstances. Hence, in the case of “State torture”, a judge may decide to punish a public official (article 613-bis, paragraph 2 c.p.) with the same penalty provided for acts of torture performed by any other individual (article 613-bis, paragraph 1 c.p.). 
As a result, on the one hand, any ontological, social and symbolic distinction between these two very different offences would be unjustifiably removed and, on the other hand, article 613-bis c.p. would not produce an adequate deterrent effect on police officers, prison officers and other authorities.
B. The actus reus of torture under article 613-bis c.p. is very different from the one set forth by article 1 CAT.
In brief, article 1 CAT refers to “any act” causing “severe pain or suffering, whether physical or mental”, whilst article 613-bis c.p. states that the relevant acts are “serious threats or serious violent acts or cruel acts” causing “acute physical suffering or a verifiable psychic trauma (…) as long as the aforementioned conducts are composed of more than one single act or they imply a inhumane and degrading treatment of the individual’s dignity”.
In this regard, it is important to note that article 613-bis c.p.:
i)	specifies that there is torture only when more than one “serious threat” “serious violent act” or “cruel act” are carried out[footnoteRef:4]. In this way, the offence is not able to catch all of those torture techniques that may be committed even by only one act; [4:  	This is confirmed by the use of the plural terms “serious threats or serious violent acts or cruel acts”.] 

ii)	refers to “inhumane and degrading treatment” as a specific way of perpetrating the crime of torture. However, the international and European human rights treaties clearly distinguish “torture” from “inhumane” treatments and “degrading” treatments and – as it is well-known – considers the last two as separate and less serious forms of violation of the victim’s rights. Therefore, the newly introduced offence also seems to improperly use legal concepts that are consolidated at international level, making it difficult to properly understand to which phenomena it actually refers with the expression “inhumane and degrading treatment of the individual’s dignity”;
iii)	requires that the “psychic trauma” of the victim must be “verifiable”. With this expression, the Italian legislator seems to have intended to include among the cases of torture only those ones where the threats, violent or cruel acts result in a duly diagnosed psychiatric illness. However, in this way, the offence is not able to catch several modern torture techniques, such as the so-called “no touch tortures”, which are unanimously considered amounting to torture, but in some cases are concretely not able to cause permanent psychiatric traumas.
C. There is no specific provision as to statute of limitations on the offence ex art. 613-bis c.p.. Still, it seems unreasonable that the legislator did not specify that there must not be a statute of limitations on a serious crime such as torture. It is straightforward that the absence of such a provision may make it difficult for the State to actually prosecute and punish people responsible for torture and, therefore, may violate the victim’s right to justice.
III	Conclusions and recommendations
Despite the approval of Law 110/2017, Italy still seems to be not compliant with its obligations under art. 2 CAT[footnoteRef:5]. [5:  	In this regard, see the letter of the Commissioner for Human Rights of the Council of Europe Nils Muižnieks to the Italian Parliament, June 16, 2017, available at https://rm.coe.int/letter-from-nils-muiznieks-council-of-europe-commissioner-for-human-ri/1680727baf] 

Indeed, the criminal offence recently introduced in the domestic system provides a definition of torture that:
· is extremely different from the one set forth by article 1 CAT;
· seems unsatisfactory as to torture prevention (see paragraph II.A);
· does not encompass several unanimously recognized forms of torture (see paragraph II.B);
· improperly refers to the consolidated concepts of “inhumane and degrading treatments”, making it difficult to properly understand which phenomena it actually addresses (see paragraph II.B);
· does not guarantee the prosecution of the people responsible for torture and the protection of the victim’s right to justice (see paragraph II.C).
For the reasons mentioned above, the Nonviolent Radical Party, Transnational and Transparty requests that the Committee Against Torture urge the Italian government to introduce amendments to article 613-bis c.p. in order to ensure that all forms of torture perpetrated by “a public official or other person acting in an official capacity” are duly prevented and prosecuted, in compliance with its obligations under article 2 CAT. 
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