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This briefing describes the legality of corporal punishment of children in the Czech Republic. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children and the repeated recommendations to the Czech Republic to prohibit made by the Committee Against Torture, the Committee on the Rights of the Child, the Human Rights Committee, the European Committee of Social Rights and during the Universal Periodic Review, we hope the Committee Against Torture will:
· recommend to the Czech Republic, following examination of the state party’s sixth periodic report, that an explicit prohibition of all corporal punishment of children, however light, is enacted and implemented as a matter of priority.



1 The Czech Republic’s report to the Committee Against Torture
1.1 The Czech Republic’s sixth periodic report acknowledges the lack of explicit prohibition of corporal punishment in domestic legislation but declares that domestic legislation, and in particular the Civil Code, sufficiently protects children from corporal punishment.[footnoteRef:1] However, the Government of the Czech Republic has a history of mentioning “unreasonable” and “inappropriate” punishment, which suggests that there exists a degree of corporal punishment which is “reasonable” or “appropriate”.  [1:  29 November 2016, CAT/C/CZE/6, Sixth report, paras. 171-172] 

1.2 We hope the Committee will raise the issue of prohibition of corporal punishment of children in its review of the Czech Republic and recommend that an explicit prohibition of all corporal punishment of children, however light, is enacted and implemented as a matter of priority.

2 The legality of corporal punishment of children in the Czech Republic
2.1 Summary: Corporal punishment of children in the Czech Republic is unlawful in schools and in the penal system but it is not prohibited in the home and in all alternative care and day care settings. 
2.2 Home (lawful): Corporal punishment is lawful in the home. A new Civil Code came into effect in January 2014 which includes provisions relating to parental discipline but does not prohibit all corporal punishment. Rather, it states that “educational means can be used only in the form and extent as is reasonable under the circumstances, does not endanger health of the child or its development and does not affect the human dignity of the child” (art. 884(2), unofficial translation) and that “parents have the right to guide their child with educational measures, in keeping with its developing capacities, including restrictions on pursuing the protection of morals, health and rights of the child” (art. 857(2)). The Act on Social and Legal Protection of Children 1999 states that a person is guilty of an administrative offence when he or she “uses an inadequate [excessive] measure against the child with the intention of humiliating his or her human dignity” (art. 59(1)(h)). This provision was amended in 2013 (with effect from January 2014) to take out the requirement of intentionality, but no clear prohibition of all corporal punishment was introduced. Provisions against violence and abuse in the Charter on Fundamental Rights and Freedoms 1992, the Act on Misdemeanours 1990, the Criminal Code 2009, the Constitution 1992 and the Domestic Violence Law 2006 are not interpreted as prohibiting all corporal punishment in childrearing. 
2.3 The Government confirmed its commitment to enacting prohibition in a letter from Prime Minister Mirek Topolánek to the Council of Europe Commissioner for Human Rights, Mr Thomas Hammarberg, in September 2007. In 2008, the Minister for Human Rights and National Minorities signed the Council of Europe’s petition against all corporal punishment of children, and in the state party report to the Committee on the Rights of the Child the Government stated that it was considering enacting explicit prohibition.[footnoteRef:2] But in 2011, while acknowledging the lack of explicit prohibition of corporal punishment in national legislation, the Government confirmed that the Ministry of Justice was “not taking any new steps in the prohibition of corporal punishment”.[footnoteRef:3] The Government has also indicated that it considers existing legislation offers adequate protection from corporal punishment[footnoteRef:4] – yet confirmed that the law protects children only against “unproportionate” corporal punishment.[footnoteRef:5] Again, under examination by the Committee Against Torture in May 2012, the Government stated that it had no plan to amend legislation to prohibit corporal punishment.[footnoteRef:6]  [2:  20 April 2010, CRC/C/CZE/3-4, Third/fourth state party report, para. 133]  [3:  10 May 2011, CRC/C/CZE/Q/3-4/Add.1, Reply to list of issues, Q7]  [4:  9 March 2012, CAT/C/CZE/Q/4-5/Add.1, Reply to list of issues, para. 106; 27 June 2013, CCPR/C/CZE/Q/3/Add.1, Reply to list of issues, paras.77-80]  [5:  27 June 2013, CCPR/C/CZE/Q/3/Add.1, Reply to list of issues, para. 82]  [6:  30 May 2012, CAT/C/SR.1071, Summary record of 1701st meeting, para. 40; see also 23 November 2015, CEDAW/CZE/Q/6/Add.1, Reply to list of issues, para. 25] 

[bookmark: _GoBack]2.4 The Government rejected recommendations to explicitly prohibit all corporal punishment in all settings, including the home, made during the Universal Periodic Review (UPR) of the Czech Republic in 2012, stating that the law protects children from “inappropriate” corporal punishment in the family.[footnoteRef:7] The Government reported to the Committee on the Rights of Persons with Disabilities in 2013 that parents may use only “proportional educational measures”;[footnoteRef:8] under examination by the Committee in 2015 stated that corporal punishment is prohibited in the family by the Civil Code and the Family Act and that the National Strategy for Prevention of Violence against Children included the definition of corporal punishment as adopted by the Committee on the Rights of the Child.[footnoteRef:9] The Czech Republic’s 2015 UPR mid-term report stated that the “Czech Republic regards violence against children as absolutely inadmissible and combats it in every way possible in all settings”, but then referred to children’s right to protection from “unreasonable interference” and parents’ use of “unreasonable punishment”.[footnoteRef:10] [7:  26 December 2012, A/HRC/22/3, Report of the working group, paras. 94(88), 94(89) and 94(90); 1 March 2013, A/HRC/22/3/Add.1, Report of the working group: Addendum, para. 4]  [8:  27 June 2013, CRPD/C/CZE/1 Advance Unedited Version, Initial state party report, para. 160]  [9:  Committee on the Rights of Persons with Disabilities considers initial report of the Czech Republic, 1 April 2015, www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15788&LangID=E#sthash.eWBQhgFg.rVZNS3zG.dpuf, accessed 29 April 2015
 http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15788&LangID=E#sthash.eWBQhgFg.dpuf]  [10:  2015, Mid-term report of the Czech Republic on the implementation of the recommendations made during the second cycle of the Universal Periodic Review] 

2.5 In 2016, the Government acknowledged that there was no explicit prohibition of corporal punishment in domestic legislation but stated that “legislation ensuring the elimination of corporal punishment of children” was contained in the Civil Code as corporal punishment was not considered as an “adequate educational means within the family or outside of it”.[footnoteRef:11] Its report to the Universal Periodic Review in 2017 stated that “Parents may apply their upbringing methods only to a reasonable degree”.[footnoteRef:12] But as noted above, our research indicates that there is no clear prohibition in law of all corporal punishment in childrearing. The Government again rejected recommendations to explicitly prohibit corporal punishment in all settings at its UPR in 2017.[footnoteRef:13] [11:  29 November 2016, CAT/C/CZE/6, Sixth report, paras. 171-172]  [12:  9 August 2017, A/HRC/WG.6/28/CZE/1, National report, para. 15]  [13:  1 March 2018, A/HRC/37/4/Add.1 Advance unedited version, Report of the working group: Addendum, para. 6] 

2.6 In 2013, a complaint was brought against the Czech Republic by the Association for the Protection of All Children (APPROACH) Ltd, under the collective complaints procedure of the European Committee of Social Rights.[footnoteRef:14] The complaint alleged that there is no explicit prohibition of corporal punishment in the family, in all forms of alternative care and in schools and that the Czech Republic has not acted with due diligence to eliminate such violent punishment of children in practice. The complaint was registered by the Committee in February 2013; it was declared admissible on 2 July 2013. The Committee published its decision on 29 May 2015. The Committee concluded that the situation in the Czech Republic is in violation of the Charter because the law does not prohibit all corporal punishment.[footnoteRef:15] [14:  Collective complaint No. 96/2013, Association for the Protection of All Children (APPROACH) Ltd v Czech Republic]  [15:  Collective Complaint No. 96/2013, Association for the Protection of All Children (Approach) v Czech Republic, Decision on the Merits, Adoption 20 January 2015, Notification 28 January 2015, Publication 29 May 2015] 

2.7 Alternative care settings (partially lawful): Corporal punishment is unlawful in institutions under the the Act on Institutional Care No.102 2002 (as amended 2005), which specifies the permitted means of correction and does not include corporal punishment, though does not explicitly prohibit it. It is lawful in non-institutional forms of care. 
2.8 Day care settings (partially lawful): Corporal punishment is prohibited in preschool provision in article 31 of the Education Act (see below). It is lawful in other early childhood care and in day care for older children.
2.9 Schools (unlawful): Corporal punishment in schools is unlawful under article 31 of the Education Act, which states that “specially rude verbal or intentional physical assault of a pupil or student” is “a serious wilful violation of duties”. The Education Act and the Act on execution of institutional upbringing or protective upbringing at school facilities and on preventive upbringing care at school facilities, do not include corporal punishment among permitted disciplinary measures.
2.10 Penal institutions (unlawful): Corporal punishment is considered unlawful as a disciplinary measure in penal institutions but there is no explicit prohibition. There is no provision for corporal punishment in the Imprisonment Act 1999.
2.11 Sentence for crime (unlawful): Corporal punishment was abolished as a sentence for crime by 1867. It is not a permitted sanction under the Criminal Code and the Juvenile Justice Act No. 218/2003.



3 Recommendations by human rights treaty bodies and during the UPR
3.1 CAT: In 2012, the Committee Against Torture recommended that legislation in the Czech Republic be amended to explicitly prohibit corporal punishment of children in all settings.[footnoteRef:16]  [16:  13 July 2012, CAT/C/CZE/CO/4-5, Concluding observations on fourth/fifth report, para. 22] 

3.2 CRC: The Committee on the Rights of the Child first expressed concern about corporal punishment of children in the Czech Republic, and made recommendations to eliminate it, in 1997.[footnoteRef:17] In 2003 and again in 2011, the Committee recommended that corporal punishment be prohibited in all settings, including the home.[footnoteRef:18]  [17:  27 October 1997, CRC/C/15/Add.81, Concluding observations on initial report, paras. 18 and 35]  [18:  18 March 2003, CRC/C/15/Add.201, Concluding observations on second report, paras. 40 and 41; 4 August 2011, CRC/C/CZE/CO/3-4, Concluding observations on third/fourth report, paras. 39, 40 and 41] 

3.3 HRC: In 2013, the Human Rights Committee expressed concern at the legality of corporal punishment in the home and public institutions in the Czech Republic and recommended that steps be taken to end it in all settings.[footnoteRef:19]  [19:  [25 July 2013], CCPR/C/CZE/CO/3 Advance Unedited Version, Concluding observations on third report, para. 19] 

3.4 ECSR: In 2005, 2012 and again in 2016, the European Committee of Social Rights concluded that the situation in the Czech Republic is not in conformity with the Revised Social Charter because corporal punishment of children in the home and in institutions is not explicitly prohibited.[footnoteRef:20] A complaint has been brought against the Czech Republic by the Association for the Protection of All Children (APPROACH) Ltd, under the collective complaints procedure of the European Committee of Social Rights.[footnoteRef:21] The complaint alleges that there is no explicit prohibition of corporal punishment in the family, in all forms of alternative care and in schools and that the Czech Republic has not acted with due diligence to eliminate such violent punishment of children in practice. The complaint was registered by the Committee in February 2013 and declared admissible on 2 July 2013.  [20:  July 2005, Conclusions XVII-2; January 2012, Conclusions 2011; January 2016, Conclusions 2015]  [21:  Collective complaint No. 96/2013, Association for the Protection of All Children (APPROACH) Ltd v Czech Republic] 

3.5 UPR: During the UPR of the Czech Republic in 2012, recommendations were made to explicitly prohibit corporal punishment in all settings.[footnoteRef:22] The Government rejected the recommendations, misleadingly asserting that the law already prohibits all corporal punishment.[footnoteRef:23] At its third cycle UPR in 2017, the Czech Republic gave a mixed response to recommendations on corporal punishment: although the Government supported general recommendations to put an end to corporal punishment of children, it noted specific recommendations to explicitly prohibit its use in all settings.[footnoteRef:24] [22:  26 December 2012, A/HRC/22/3, Report of the working group, paras. 94(89) and 94(90)]  [23:  1 March 2013, A/HRC/22/3/Add.1, Report of the working group: Addendum, para. 4]  [24:  1 March 2018, A/HRC/37/4/Add.1 Advance unedited version, Report of the working group: Addendum, para. 6 and section II] 
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