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Introduction: 

1- The Human Rights Association (HRA) was founded in 1986 and is the oldest and largest human rights organisation in Turkey, working in the field of fundamental human rights and freedoms independently from the state and political parties. The Association has branches is 34 provinces and representation offices in 6 provinces with a total of 7,766 members across the country. The HRA is a member of the International Federation for Human Rights (FIDH) and the Euro-Mediterranean Human Rights Network.  

2- The HRA Is pleased to submit its observations on the implementation of the Convention. 

Article 1

1. General situation in terms of being party to international and regional human rights standards with regard to the elimination of discrimination
Turkey has not shown any effort to ratify Protocol 12 of the ECHR since her signature in 2001. In addition, Turkey has not lifted the reservations that has placed on Articles 26 and 27 of the UN Covenant on Civil and Political Rights and Article 13 of the UN Covenant on Economic Social and Cultural Rights. Furthermore, Turkey has not signed the UNESCO Convention against Discrimination in Education, The European Charter for Regional or Minority Languages, the Framework Convention for the Protection of National Minorities, the Convention on the Participation of Foreigners in Public Life at Local Level and the European Convention on Nationality. Turkey failed to meet a significant portion of its international obligations.
2. Definition of the Racial Discrimination in domestic legislation
a. Constitution

Article 90:

According to Article 90 of the Constitution of the Turkey, international conventions on fundamental rights and freedoms that are duly put into effect have the force of law and no appeal can be made on grounds that they are unconstitutional. 
Despite this provision, Turkey does not comply with the requirements of international conventions to which it is a party with respect to the basic grounds of discrimination as defined in these conventions. There is also a serious failure to comply with Article 1 of the Convention. Article 10 of the Constitution of Turkey does not list ‘descent, ethnicity, sexual orientation or gender identity’ among the grounds for discrimination.The  amendment made in Article 10 which foresees the affirmative action is limited to women, children, elderly and people with disabilities.  In practice, there is no constitutional guarantee is provided to those who are not of Turkish ethnicity under the Article 10 of the Constitution. 
Article 66

Under Article 66 of the constitution, citizenship is defined as follows: ‘Everyone bound to the Turkish State through the bond of citizenship is a Turk’. With this definition, other ethnicities have been denied. 
Therefore, without making an amendment in this article, the argument that other ethnicities are granted legal protection is unfounded. 
Recommendation: In order for the legislation of Turkey to comply with the Convention, articles 10 and 66 of the Constitution, should be amended. Moreover, Article 42 of the Constitution should allow for other ethnic groups to deliver and receive education in their mother tongue in formal education system and for other faith groups to receive religious education in accordance with their own faith. 

Article 68/4

Article 68/4 of the Constitution of Turkey reads as follows: ‘The statutes and programs, as well as the activities of political parties shall not be contrary to the independence of the State, its indivisible integrity with its territory and nation, human rights, the principles of equality and rule of law, sovereignty of the nation, the principles of the democratic and secular republic’. In this provision, the phrase ‘indivisible integrity with its territory and nation’ has been used against political parties advocating for the rights of especially Kurdish ethnic groups and taken as grounds for the dissolution of these parties. Therefore, this provision is not in conformity with the Convention.  

b. Other Legal Provisions

Draft Legislation on Antidiscrimination and Equality Body

Although it was one of the priority in the democratisation package introduced in 2009, the government of Turkey has not adopted the Draft Law on anti-discrimination and the establishment of an equality body since 2010. In the latest version of the Draft, ‘ethnicity, sexual orientation and gender identity’ have not been listed among the grounds for discrimination. 

Foreigners and Asylum Seekers

The Law on Foreigners and International Protection, which has been put into effect on 11 April 2013 within the scope of refugee law, fails to guarantee adequate support for refugees coming to Turkey from countries other than the European Continent. This is because of the reservation of geographical limitation placed by Turkey with respect to the 1951 Refugee Convention. 
Turkish Penal Code

In Article 122 of the Turkish Penal Code, where grounds for discrimination are listed, ‘ethnicity, sexual orientation or gender identity’ are not counted among these grounds. Therefore, the regulation has shortcomings. Furthermore, discrimination has been prohibited only in economic activities. There is a need to ensure by legislation that discrimination constitutes an aggravating circumstance in terms of all ordinary crimes. 

It is important to note that Article 216 of the Turkish Penal Code does not prohibit ‘ethnicity or language’ as one of the grounds in the provision setting forth sentences against anyone who openly incites sections of the population to enmity or hatred towards another group or denigrates a section of the of the population on grounds of social class, race, religion, or sectarian or regional difference. 

Under Article 301 of the Turkish Penal Code, denigrating the ethnicity of Turkishness is criminalised. This article creates discrimination on grounds of ethnicity and is fundamentally against freedom of expression. This article should be completely repealed. 

There are other legal provisions in the Turkish legislation, however their implementation is not providing full protection to eliminate racial discrimination. 

Examples: 
Implementation of Article 122 of the Turkish Penal Code with judicial statistics
:
Number of cases concluded in 2014 is only 8 ended with 6 acquital and 2 judicial measures other than conviction. This figure was 17 cases in 2013 and ended with 1 conviction, 11 acquittal and 5 with deferment of the announcement of the verdict. It is not clear also from statistics that how many cases are in the context of racial discrimination. 

Implementation of Article 115 of the Turkish Penal Code (restriction of the enjoyment of Opinion, Thought and Belief) – judicial statistics 

In 2014, Number of cases concluded by the courts are only 8 with no conviction and mostly with acquittal (7 defendants). This figure was 13 cases  in 2013 ended with only 3 convictions, 6 acquittal and 6 with other measures against 15 defendents in total.  
Article 2

3. Situation of different ethnic and religious groups
In Turkey, everyone is accepted as a ‘Sunni Muslim’ and a ‘Turk’. The rights of those who oppose this and wish to live by their own ethnic or religious identity are not afforded legal protection and are therefore frequently subject to bias-motivated violence and hate speech. There is a myriad of events showing that discrimination is deeply rooted in the history of Turkey. The assaults against Greeks on 6-7 October 1954, the massacre of Alevis in Maraş on November 24, 1978, the Massacre of Alevis in Sivas on July 2, 1993, the hundreds of racist lynch attempts against Kurds in the last decade as explained in the special reports issued by the HRA, and most recently, the widespread and systematic attacks against the HDP (People’s Democratic Party) throughout the country can be given as examples of this deeply rooted discrimination. 

Roma Population
Although there has been some efforts towards Roma Population, as mentioned in the report of the government, there has been no substantial change in situations of Roma population in Turkey. Hate attacks against Roma population continued after the biggest tragedy in Selendi in 2010. In 2013 two attacks occurred against Roma population in Bursa and in İznik where a young Roma was killed. The court case concerning Selendi attack launched against 70 individuals twelve months after the incident is still pending in 2015 with no result. There is no adequate information on the criminal procedures for incidents taken place in 2013. 
Kurdish population

Kurds are the primary group for which such measures should be adopted. In the legislation of Turkey, there are no explicit regulations concerning the protection of other ethnicities such as Kurds or other faith groups. The legislation of Turkey, especially the Constitution, should be amended to provide legal protection for all ethnic and faith groups. In addition, there are no special measures adopted to allow for the self-expression and organisation of the Kurdish community, as well as their participation in the administration and the exercise of their other fundamental rights. The Kurdish issue in Turkey is seen by the state as a ‘terrorism’ issue and security-oriented policies are implemented. Therefore, the peace and solution process, which had started in March 2013, came to an end in July 2015 leading to an unfortunate recommencement of conflict between the armed forces of the state and the armed militants of the PKK. Effective measures have not been adopted to allow for return to the Kurdish villages which had been evacuated in the 1990s when attempts were made to solve the Kurdish issue through violence-based policies. For example, Kurds whose villages had been evacuated at the time continue to live in shacks in the Tuzla Neighbourhood of the District of Karataş in the Province of Adana. Similarly, the twelve thousand Kurds living in the Mahmur Camp in Mosul, Iraq, are families whose villages had been evacuated in the 1990s and were forced to migrate. These families continue to live as refugees. 

Alevis

Another group for which special measures are needed are Alevis. The Alevi faith is not legally recognised in Turkey. Furthermore, the Cemevi, which are the places of worship for Alevis are not given the status of house of worship. Although The European Court of Human Rights made a judgment on 2 December 2014 (became final on 20 April 2015) concerning an application
 on the different treatment between cemevis and recognized places of worship. In its judgment the court concluded that “(…) the difference in treatment of which the applicant was the subject foundation had no objective and reasonable justification. It observes that the exemption rule granting the payment of electricity bills afforded to places of worship discriminated on the basis of religion. Accordingly, there has been a violation of Article 14 taken in conjunction with Article 9.”(para 52). 
As the European Court of Human Rights has noted in the case of Hasan and Eylem Zengin v. Turkey(1448/04), the practice of mandatory religion lessons has not been abandoned. The European Court of Human Rights made another judgment on 16 September 2014 (Mansur Yalçın/Turkey, Application No: 21163/11 ) “The Court further notes that it has, in this case found a violation of the Convention in particular because of the fact that teaching of religion, the education system of the respondent State is still not equipped with the appropriate means in order to ensure respect for parents' convictions. This finding in itself imply that the violation of the applicants' rights as guaranteed by the second sentence of Article 2 of Protocol No. 1, has, as in the case of Hasan and Eylem Zengin (§ 84), origin of a structural problem. Accordingly, the Court stresses the need to establish, without delay, appropriate means in accordance with the principles set out in paragraphs 76 and 77 above and without that parents of students are forced to disclose their religion or belief to benefit from these opportunities (…)”. The Government of Turkey has not provided yet an action plan for the implementation of the judgment by the end of October 2015. Among the most significant problems of Alevis living in Turkey are, failure to grant the status house of worship to the Cemevi, the mandatory religion classes in schools and the lack of Alevi officials in management positions in the public administration. 

4. Human Rights Institutes

The function of the new human rights institutions within the public administration should be questioned. In Turkey, there is an ombudsman institution. However, the decisions of this institution are not binding and the president of the institution has publicly declared that 85% of their decisions are not applied. 
The National Human Rights Institution and its Board of Turkey have not been founded in accordance with the Paris Principles. 7 members of the Board are appointed by the Council of Ministers, two by the President of the Republic, one by the Higher Education Council. Only Bar Associations carry out a free election to choose the 11th member of the Board. There is no clear election/appointment criteria for members of the Board. Human rights organisations in Turkey have serious criticisms in this regard. 
The Human Rights Investigation Commission of the Grand National Assembly of Turkey is under the control of the government, which is the political party with the majority of votes. The commission fails to perform the function of effective oversight. Therefore, mechanisms within the public administration such as the board of the human rights institution or the parliamentary commission are not functional. 

Article 5
The right to equal treatment before the tribunals and all other organs administering justice

With an amendment introduced in the Criminal Procedures Law, a person who wishes to defend himself orally before the courts in any language other than Turkish may do so provided that he pays the interpreter fees himself. This arrangement is completely against the Convention; in addition to being allowed to make a defence both orally and in writing in languages other than Turkish, persons should have the right to submit evidence in other languages and the translation and interpretation fees should be incurred by the state. The Kurdish political inmates in Turkey have refused to speak Turkish in courts in order to protest the prohibition on the Kurdish language. The amendment to the Criminal Procedures Law has been introduced following this development. However the arrangement is inadequate. 

Freedom of Expression

The Anti-Terrorism Law in Turkey defines terrorism very broadly. Especially in its implementation, no distinction is made between those who resort to violence and those who do not. Article 5 and 6 of the Anti-Terrorism Law No. 3713 in particular, have provisions that work against the press by means of criminalising certain press activities. The Kurdish media is frequently subject to investigations and prosecutions on account of these articles. Under Article 7 of the Law, even if there is no incitement to violence, engaging in propaganda is subject to prosecution and punishment. This law is one of the most significant tools used to suppress those advocating for a democratic solution on the Kurdish issue including newspapers and journalist who write and publish on the matter, politicians who disseminate propaganda to this end, and intellectuals, writers and human rights advocates who speak about the issue. This law is commonly used to suppress Kurds, Socialists and those who oppose the government. Law No. 3713 is against Article 5 of the Convention.

Article 2 of the Anti-Terrorism Law, Article 314/3 of the Turkish Penal Code and Articles 220/6 and 7 of the Turkish Penal Code provides sentences everyone who engages in activities that are considered to be in line with the purposes of a terrorist organisation as if they are members of a terrorist organisation if they even if they are not members. In practice, these articles are very frequently invoked in prosecuting Kurdish politicians, socialists and opposition groups. These articles are against the rights enshrined under Article 5 of the Constitution. 

Law No. 6638, commonly known in Turkey as the Internal Security Package has been put into effect on 4 April 2015. With this law, Article 16 of the Police Authorities Law No 2559 has been amended to grant wider authority to the police in using weapons. Prior to this recent change, an earlier amendment had been introduced in 2007. There are numerous cases of extra-judicial executions undertaken by the police and other security forces. According to the data provided by the HRA, between 2007 and 2014, 418 people have lost their lives as a result of extra-judicial executions. A large majority of these individuals are of Kurdish ethnicity and members of the Alevi faith.

Non refoulment principle

Turkey has explicitly violated Article 33 of the 1951 Geneva Convention in July 2015. Six members of the Kurdish Democratic Union Party (PYD) (Ahmed Şêrko, Omer Qadir, Rêber Seyho, Ehmed Helûm, Cemal Ehmed and Beşîr Mihemed) from the Rojava region of Syria, who had come to Turkey for medical treatment were released by the Ankara Chief Public Prosecutor without charges under Investigation file No. 2015/107840 and were subsequently deported by the Governorship of Ankara within the knowledge of the Ministry of Interior. The deportation took place at the border gate in Hatay/Cilvegözü, which is under the control of organisations fighting against the PYD and constitutes a grave violation. The organisation Ahrar ash-Sham, to which these individuals were delivered is an extremist religious jihadist organisation. There concerns regarding the life and safety of these individuals since there has been no news of their whereabouts. This act of the state is an open violation of the Convention. The Committee should inquire into the issue.

Right to elect and to be elected
The 10% electoral threshold in parliamentary elections is still implemented in Turkey. This is the main barrier before the representation of sensitive groups in decision making mechanisms. The Parliament has 550 seats
Education

In Turkey, there is lack of compliance with international conventions with respect to the period of basic education. In Turkey, basic education has been separated into three parts: 4 years + 4 years + 4 years. The Imam Hatip religious schools admit students starting from fifth grade. Religious education in Turkey has become increasingly widespread. Religious education is not delivered based on the preferences of parents. This raises concerns among other Muslim groups and faith groups who do not subscribe to the Sunni Muslim faith (in particular Alevis). The last 4 years of the three-part education is not compulsory. This situation especially prevents girl children from receiving a high school education. 
In Turkey, the right of ethnic groups, other than Turks, to receive education in their mother tongue is highly limited. As of 2015, these groups may deliver education in their mother tongue only by establishing private courses or schools. There is still no public service delivered in this area. 

Recognised Minority Groups

In Turkey, minorities are defined based on the Treaty of Lausanne. Turkey continues to preserve its reservation on the minority definition made in the International Covenant on Civil and Political Rights, to which it is a party. This attitude by Turkey is against the Conventions. 

Turkey has given significantly insufficient information regarding groups who are possible or actual victims of racial discrimination. Among these groups are Kurds, with a population of approximately 20 million; Alevis, with a population of approximately 15-20 million (including all Alevis from various ethnicities), and LGBTI individuals. Information should be requested from Turkey regarding these groups. 

Gender Equality

In Turkey, there is a high level of gender inequality. The perspective held by the government in Turkey towards women is against the principle of equality. For example: ‘In any event, I do not believe in equality between men and women. Women and men cannot be equal, it is against their nature.’ President Recep Tayyip Erdoğan / at a meeting held with women’s organisations; ‘The only career for women is motherhood’, Mehmet Müezzinoğlu / Current Minister for Health; ‘A rapist is innocent compared to a victim of rape who has an abortion’, Ayhan Sefer Üstün / AKP Deputy, Head of the Human Rights Commission of the Grand National Assembly. 
According to the UN 2014 Human Development Report, gender inequality is one of the weakest development areas in Turkey. Turkey ranks 69th among 189 countries in the 2013 Gender Inequality Index with a value of 0.360. 

One of the most significant problems in Turkey is violence against women. According to a report published by the HRA, 1,654 women have been subjected to violence and killed between 2007 and 2014. The statistics show that the figure steadily increases each year. Violence against women cannot be stopped.
Hate Speeches and Hate Crimes
There is no separate legal arrangement in Turkey to prevent racism at the level set forth under the aims of the Convention. In other words, hate crimes are not sufficiently regulated in legislation and hate speech is not prohibited. There are significant shortcomings in legislation in this respect.  

Racist and discriminatory wording continue to exist in the textbooks included in the curriculum of the Ministry of National Education. There are statements in these books endorsing the supremacy of Islam over other religions, the supremacy of Turkishness over other ethnicities as well as statement denigrating Armenians. 

There are widespread organisations in Turkey that promote Sunni Muslim practices and Turkishness and cultivate racism and discrimination against other groups. The Osmanlı Ocakları (Ottoman Hearths), ülkü ocakları (grey wolves) and the Alperen ocakları (Alperen Hearths for ultra-nationalist groups) carry out racist attacks against other groups from other ethnicities and beliefs and frequently use hate speech.

Considering the diversity of ethnicities and beliefs in Turkey, there is insufficiency is terms of the language and cultural studies academies at universities. 

In Turkey, there is widespread racist and discriminatory speech in especially the media. In this respect, the study carried out by the human Rights Joint Platform titled ‘I’m Not Racist, But’ provides significant data.  
Article 14: Individual Complaint 
Administrative and parliamentary remedies for preventing racism in Turkey are ineffective. The decisions of the ombudsman are not binding. The Human rights Commission of the Grand National Assembly can only make recommendations and there is no anti-dicrimination and equality body. 
We emphasize that there is a need for Turkey to declare, in accordance with Article 14 of the Convention, that it recognizes the competence of the Committee to receive and consider communications/complaints from individuals or groups of individuals within its jurisdiction claiming to be victims of a violation.
� Judicial statistics are available at the Ministry of Justice  http://www.adlisicil.adalet.gov.tr/Istatistikler/





� AFFAIRE CUMHURİYETÇİ EĞİTİM VE KÜLTÜR MERKEZİ VAKFI c. TURQUIE (Requête no � HYPERLINK "http://hudoc.echr.coe.int/eng" \l "{\"appno\":[\"32093/10\"]}" \t "_blank" �32093/10�)








Human Rights Association (İHD) is an independent and voluntary non-governmental organisation. IHD was established by 98 human rights defenders in 1986. There are 32 branches and 8 representatives offices and about 10.000 members in Turkey. IHD is the oldest and biggest human rights organisation in Turkey. The only aim of the IHD is to work in the field of “human rights and freedoms”. 
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