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I. Authors
The Wrongful Conviction International Law Task Force (WCILTF) is a global coalition of law professors, attorneys and activists working together to fill the “Innocence Gap” in international law.  The WCILTF is supported by a pro bono legal team at the international law firm Proskauer Rose (www.proskauer.com/) located in New York City.
In the past twenty-five years, wrongful conviction of the innocent has emerged as a major problem in criminal justice systems around the world.  Research indicates that the problem has always existed but has only come to light in recent decades due to forensic advancements allowing for post-conviction DNA testing of crime scene evidence.  Wrongful convictions occur because of human limitations in investigation and evidence collection, such as memory weaknesses and malleability (leading to misidentifications by eyewitnesses), unreliable or faulty forensic evidence, false confessions, confirmation bias or tunnel vision on behalf of investigators, inadequate defense lawyering, and many other human problems.  Thus, wrongful convictions exist in all legal systems around the world, as all nations use the same types of evidence and investigation techniques regardless of the precise legal procedures employed in their courtrooms.  
NGOs called “Innocence Projects” have sprung up around the globe to combat this problem, and now entire networks of innocence projects exist in Asia, Europe, North America and South America.  Innocence Projects are often housed at law schools and are operated by law professors and law students.  In one member state, for example, more than 3,000 innocent people have been released from prison in recent years due to the work of NGOs like Innocence Projects.  Exonerations of the innocent have occurred across the globe in the past three decades.  
For a brief video overview of the global problem of wrongful convictions, and the efforts of Innocence Projects to combat the problem, please view: https://youtu.be/jMATkuFaRU8?si=fO0wXGhPr-oCyhBA
As the innocence movement has developed a global presence in recent years, it has become apparent to legal scholars that an “Innocence Gap” exists in international law.  The WCILTF formed to combat this problem and help fill the Innocence Gap.  The WCILTF is comprised of more than twenty-five law professors and Innocence Project leaders from across Asia, Europe, North America and South America.

II. Filling the Innocence Gap
	Due to the relatively recent discovery of wrongful convictions, international law covenants and treaties predate awareness of this problem and thus do not speak directly to issue.  In recent years, however, the United Nations Human Rights Committee (HRC) has identified key rights to the benefit of incarcerated person claiming innocence to be derived from the right to a fair trial and other existing rights.  For example, in Abdiev v. Kazakhstan, 2023, the HRC stated that the right of incarcerated persons to re-open a criminal case in order to present new evidence of innocence after conviction and appeal have concluded, in order to achieve exoneration and freedom, is essential to the right to a fair trial under Article 14(1) of the ICCPR.  Similarly, on October 3, 2023, in Concluding Observations on the Fifth Periodic Report of the Republic of Korea, the HRC observed that South Korea should “provide adequate legal and financial assistance to enable individuals sentenced to death to re-examine convictions on the basis of newly discovered evidence, including new DNA evidence.”  Likewise, on July 25, 2024, in Concluding Observations on the Second Periodic Report of Maldives, the HRC expressed concern “about the lack of information on the existence of a procedure enabling individuals sentenced to death to seek a review of their convictions and sentences based on newly discovered evidence of their innocence, including new DNA evidence, and, if wrongfully convicted, to provide them with compensation.”  The HRC recommended that Maldives take all necessary measures to ensure that “death sentence can be reviewed based on newly discovered evidence of their innocence, including new DNA evidence, adequate legal and financial assistance is provided to enable this review and, if wrongfully convicted, individuals have access to effective remedies, including compensation” para. 28(e).  See Brandon Garrett, Laurence Helfer and Jayne Huckerby, Closing International Law’s Innocence Gap, S. Cal. L. Rev. 95 (2021), available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3803518#

III. Rights of Innocent Incarcerated Persons in Denmark	
The legal procedure for post-conviction revision or re-opening of convictions based on new evidence of innocence
Our research reveals the following: The Danish system of criminal justice is based on a two-instance principle, allowing both the convicted person and the prosecution service to appeal a conviction by a local court (byret), which deals with all criminal cases in first instance,  to the district court (landsret) (section 901 ff. of the Danish Administration of Justice Act, AJA,  retsplejeloven) within 14 days (AJA section 904, subsection 1). There is no legal requirement that an appeal (anke) must be based on new evidence, the convicted person has a general right to have the case reviewed. Nevertheless, it is permitted to present new evidence in under an appeal. There is only a limited right of appeal in very minor criminal cases involving punishment by smaller fines, confiscation, disqualification from driving or warnings (advarsel). (AJA sections 902 and 903).
Under extraordinary circumstances, criminal cases may be further appealed to the Highest Court (Højesteret). Such a third-instance appeal may be granted by the Procedural Board (procesbevillingsnævn, AJA section 22 ff.), but only if the case raises issues of principle character or if exceptional reasons support the transferral to the Highest Court (AJA section 932). This means that it is not a precondition for a third instance procedure that there is new evidence. The procedure can, for example, be based on uncertainties in connection with the interpretation of the law etc, which influenced the conviction. Once the case is not appealed or there is a final verdict in the case after an appeal, the conviction gains final legal power (retskraft).
Chapter 86 of the Danish legislation (AJA sections 975 ff) provides specific procedures for the re-opening of a criminal case (genoptagelse), after an acquittal or after a conviction has gained final legal power, AJA section 976. AJA section 977, subsection 1, defines three situations in which the convicted person can apply for the re-opening of the case: 
1. If new information is obtained which, had it been available at the time of the trial, could have led to an acquittal or a conviction under a substantially less serious provision (AJA section 977, subsection 1, nr.1); or
2. If false witness statements are revealed or similar faulty evidence comes to light after a conviction, as mentioned in AJA section 976, subsection 1, nr.2, and it is plausible that it could have influenced the verdict (AJA section 977, subsection 1, nr.2); or
3. If there are other particular circumstances making it highly likely that the evidence in the case has not been judged correctly (AJA section 977, subsection 1, nr.3).
If the court or the prosecution service gains information which could support an application to re-open the case, they are obliged to inform the convicted person (or other relevant persons on his behalf) of this new information (AJA section 977, subsection 3). The Director of Public Prosecutions (rigsadvokaten), or a convicted person, can also apply for the re-opening of a criminal case so that the case can be reviewed in the light of a new judgment of the European Court of Human Rights (ECtHR) to which Denmark is a party (AJA section 977a).  
The rules on re-opening of criminal cases also apply in situations where the sentence has already been executed (AJA section 978, subsection 2). If the convicted person is deceased following the conviction, the next-of-kin can apply for a re-opening of the case on behalf of the convicted person to clear the name (see, for example, AJA section 977, subsection 2).
An application for the re-opening of the case must be submitted to the Special Appeal Court (Den Særlige Klageret) in written form, stating the new evidence and/or other relevant circumstances supporting the application by indicating a wrongful conviction (AJA section 979). The Danish legislation only sets time limits for the submission of an application to re-open a criminal case in certain explicitly regulated situations. If an application for the re-opening of a criminal case is based om that a false witness statement was revealed or similar faulty evidence after the conviction, section 977, subsection 1, nr.2 (see above), the application must be submitted within 5 years from the conviction. If the convicted person served a custodial sentence as a result of the conviction, the application can nevertheless be submitted up to 2 years after the release from custody (AJA section 979, subsection 1). If the application for the re-opening of the case is based on a judgment of the European Court of Human Rights (ECtHR) under AJA section 977a, the application must be submitted within 1 year of the Court’s final judgment, though this time limit can be extended in extraordinary circumstances. No time limits apply for applications based on the other reasons mentioned in the legislation. This means that a wrongful conviction can be re-opened and overturned even a long time after the verdict. Furthermore, the Danish legislation does not prevent applying for the re-opening of the same conviction several times, on condition that the new application is based on new information or evidence; a resubmitted application with no new contentions could not be successful.
In reviewing the application for the re-opening of a criminal case, the Special Appeal Court can either reject the application or grant the reopening of the case (AJA section 982). Neither decision can be further appealed (AJA section 985). If the Special Appeal Court concludes that further information is needed before reaching a decision, the Court can gather further information or order the collection of further information (AJA section 981).
If the application for the re-opening of a criminal case is successful, the case will be re-heard at the same local or district court, where the final verdict was made (AJA section 983).  If the convicted person is deceased following the conviction, and therefore no re-trial is possible, the Special Appeal Court will rule that the former conviction is repealed (AJA section 982). 

The application of the rules on re-opening criminal cases in Denmark
Our research reveals the following: The rules on the re-opening of criminal cases are being applied in Denmark. Statistics by the Special Appeal Court (Den Særlige Klageret) show that, in the last five years (2020-2024), the Court received between 18 and 57 applications for the re-opening of criminal cases per year and granted the re-opening in between 2 and 7 criminal cases per year. The statistics for the period 2020-2024 are as follows:

	
	2020
	2021
	2022
	2023
	2024

	Total number of applications to re-open a criminal case
	
57
	
38
	
27
	
41
	
18

	Decision to grant the re-opening of a criminal case
	7
	3
	2
	5
	7

	Decision to reject the re-opening of a criminal case
	45
	30
	22
	36
	11

	No decision made*
	5
	5
	3
	0
	0


*Note: The category “No decision made” includes situations where the application was withdrawn or for other reasons did not reach a formal decision.  
Source: Official homepage of the Special Appeal Court: https://www.domstol.dk/densaerligeklageret/om-den-saerlige-klageret/

According to information on the Special Appeal Court’s homepage, the average time period from the application to re-open the criminal case to the decision of the Court is about 5 months. 
The statistics provided by the Special Appeal Court illustrate that the success rate for applications on the re-opening of criminal cases varies, but that the vast majority of applications are not successful. This could indicate that the threshold for re-opening a criminal case in Denmark is quite high. However, in the years 2023-2024 the percentage of successful cases has risen, when compared to the previous two years, especially in 2024.
The legislation on the re-opening of criminal cases is easily accessible on-line and different official entities in Denmark such as the prosecution service and the courts provide practical information on the process. The decisions of the Special Appeal Court are anonymised and made accessible on its official homepage.

Recognition and Compensation for the Wrongfully Convicted
Our research reveals the following: The AJA Chapter 93a (section 1018a ff.) provides the legal framework for compensation in connection with criminal procedures. If a person has been subjected to a prison sentence (or another sanction or reaction) after conviction and is subsequently acquitted or receives no penalty in an appeal or after the re-opening of a case, AJA section 1018d, subsection 1, provides the legal basis for compensation. Compensation may also be granted if the appeal or re-trial results in a substantially lesser punishment.  Compensation may be granted for economic damage as well as pain and suffering, under AJA sections 1018a and 1018d.
While allowing compensation for wrongful conviction is the main rule, compensation can be denied or reduced if the convicted person, at any time during the prosecution has acted in a way that has contributed to the conviction (AJA section 1018d, subsection 2). 
Applications for compensation are submitted to and decided by the District Public Prosecutor (statsadvokaten) and can be appealed within 4 weeks to the Director of Public Prosecutions, pursuant to AJA section 1018e. The decision of the Director of Public Prosecutions can be brought to the Court within 2 months, under AJA section 1018f.

Access to information and evidence
Our research reveals the following: The Danish system of criminal justice builds on the principle of objectivity, meaning that the Danish police and prosecution services must seek the truth (det materielle sandheds princip) and ensure that innocent persons are not wrongfully subjected to criminal proceedings and punishment (AJA section 96, subsection2). Therefore, the AJA obliges the prosecution service, as mentioned above, to inform the convicted person (or other relevant persons on his behalf) if they gain information which could support an application to reopen the case (AJA section 977, subsection 3).
During the criminal proceedings, the defense has, with few exceptions, access to all relevant information about the case, for example, the relevant information contained in the case files (see AJA section 729a ff).
Challenges
Our research reveals the following: While the Danish system of criminal justice has specific regulations on and procedures for the reopening of criminal cases, there has been criticism of the application of the system in specific cases. One example is a case where parents with a Somali background were convicted for the genital mutilation of their daughters (section 245a of the Danish Criminal Code). Following the conviction, it has been raised on the parents’ behalf that there is serious doubt as to whether there is any physical evidence that genital mutilation has taken place. The parents have twice applied to the Special Appeal Court, submitting that new expert statements support their claim of innocence. Nevertheless, the application to re-open the case has twice been denied, see case 22/15007 (decision of 22.2.2023) and case G-119-18 (decision of 5.9.2019) both available om the homepage of the Special Appeal Court.

IV. Questions to Denmark
1. Does Denmark have a legal procedure for post-conviction revision or re-opening of convictions based on new evidence of innocence?  
2. If so, is there a deadline by which such a motion must be brought, or may an incarcerated person bring such a legal motion at any time?  
3. If so, what is the legal standard that the incarcerated person must meet to re-open the case.
4. Have any post-conviction motions presenting new evidence of innocence been successfully granted by a court in Denmark, resulting in the incarcerated person’s exoneration and freedom?  Have any such motions been denied by courts in Denmark?
5. Does Denmark have a law allowing incarcerated persons to petition for post-conviction DNA testing of crime scene evidence to prove innocence and seek relief?
6. Does Denmark have a legal procedure requiring biological evidence collected from the crime scene to be properly stored and preserved for future DNA testing?
7. If so, how long must the biological evidence be preserved?
8. Does Denmark have a “sunshine law” or “public records law” granting defense attorneys, NGOs, journalists or incarcerated persons access to police files and documents of an incarcerated person’s case post-conviction?
9. Does Denmark have a legal standard requiring the police and prosecution to disclose to the defense pre-trial any exculpatory evidence or other information helpful to the defense or that might lead to new avenues of pre-trial investigation that might be conducted by the defense?
10. If so, what is the legal standard pertaining to this disclosure requirement?
11. Does Denmark have a law providing compensation to the wrongfully convicted after exoneration and release from prison?  If so, what do such laws provide?
12. Does Denmark have laws or regulations requiring the recording of police interrogation of suspects?  If so, please outline the requirements of such laws or regulations.
13. Does Denmark have laws or regulations ensuring that police identification procedures for eyewitnesses adhere to best practices devised by the scientific community, such as the double-blind eyewitness identification requirement?  See https://www.ojp.gov/ncjrs/virtual-library/abstracts/double-blind-sequential-police-lineup-procedures-toward-integrated
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