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Consideration of reports submitted by States parties under article 19 of the Convention (continued)


Third to fifth periodic reports of the United States (continued)

The meeting was called to order at 3 p.m.



Consideration of reports submitted by States parties under article 19 of the Convention (continued)
Third to fifth periodic reports of the United States (continued) (CAT/C/USA/3-5; CAT/C/USA/Q/3-5; HRI/CORE/USA/2011)

1.
At the invitation of the Chairperson, the delegation of the United States of America took places at the Committee table.
2.
Ms. McLeod (United States) said that her country did not return persons to countries where it was more likely than not that they would be subjected to torture. Diplomatic assurances were only one of the factors that were taken into account when determining the risk of torture. A person might not necessarily be returned even if assurances had been received. Assurances were also sought when transferring detainees from Guantánamo. Eligible detainees were thus only transferred to countries that had given assurances that they would not be subjected to inhuman treatment. Diplomatic assurances were subject to monitoring, and if ill-treatment was found to have occurred or reliable reports of such treatment were brought to the attention of the authorities, transfers to the country concerned could be suspended.

3.
Upon ratifying the Convention, the United States had had concerns that some aspects of the definition of torture contained therein failed to satisfy the constitutional requirement of clarity and precision in defining criminal offences. It had therefore made a reservation in which it stated that mental pain or suffering referred to prolonged mental harm. 

4.
Ms. Amirfar (United States), referring to the territorial scope of the Convention, said that the phrase “any territory under its jurisdiction” should be understood as “all places that the State Party controls as a governmental authority”. The obligations under the Convention therefore applied not only to the sovereign territory of the United States, but also to the Guantánamo naval base in Cuba and to United States-registered ships and aircraft. The reservation made by the United States to article 16 of the Convention did not affect the territorial scope of that provision. The obligation to prevent torture established therein applied not only to the sovereign territory of the United States but also, according to the aforementioned interpretation, to any territory under its jurisdiction. As to the application of the Convention to Guantánamo, the Government had informed the Committee on previous occasions that it remained bound by the obligations under article 15 of the Convention in all court proceedings before the Combatant Status Review Tribunals and the Administrative Review Boards.

5.
Ms. McLeod (United States), referring to the country’s obligations under international law, said that lex specialis applied during periods of armed conflict. The conduct of hostilities was therefore governed by that body of law, but its application did not however, have the effect of suspending the obligations arising from the Convention, including the prevention of torture. It was true that each State party must ensure the right to redress and compensation for victims of torture under article 14 of the Convention. Nevertheless, it would be anomalous under the law of war to grant persons detained as enemies the right to claim compensation against the “detaining Power”.

6.
Mr. Gross (United States) recalled that in May 2013 President Obama had reaffirmed his commitment to close the Guantánamo detention facility and had outlined a series of steps to that end. Since that time 80 detainees had left the prison; the vast majority had been transferred following internal administrative review procedures aimed at ensuring that only persons continuing to pose a significant threat to the country remained in detention. There were currently 148 persons held under the law of war in Guantánamo. Of those detainees, 79 had been designated for transfer, 33 had been designated for prosecution in federal courts or military commissions and 36 were designated for continued law of war detention. All detainees were held in compliance with international and domestic law. The United States was engaged in an armed conflict with Al-Qaida and the Taliban. As part of the conflict, the country had captured the detainees held in Guantánamo and, pursuant to lex specialis, the persons concerned could be detained until the end of hostilities. All detention operations conducted in connection with the armed conflict were carried out in accordance with international humanitarian law, including common article 3 of the Geneva Conventions of 1949 and other applicable international and domestic law, including the Convention against Torture. All current military commission proceedings in Guantánamo met or exceeded the fair trial safeguards required by common article 3, including the presumption of innocence, the right to counsel and the right to appeal conviction. Furthermore, the Military Commissions Act of 2009 expressly prohibited the introduction of confessions obtained by use of torture as evidence in military commission proceedings, in compliance with article 15 of the Convention.

7.
The interrogation techniques and guidelines contained in the Army Field Manual on Intelligence Interrogations, publicly accessible via the Internet, were consistent with the domestic and international legal obligations of the United States. The manual prohibited threats, coercion and physical abuse, including Appendix M, which prohibited sleep deprivation, all detainees being entitled to at least four hours of sleep a day, and sensory manipulation. Force-feeding was used as a last resort for detainees with serious health issues arising from malnutrition or dehydration.

8.
Thousands of investigations had been conducted since 2001, and hundreds of members of the armed forces had been prosecuted or disciplined for mistreatment of detainees. For example, more than 70 investigations in Afghanistan had led to courts martial and 200 other investigations had resulted in either non-judicial punishment or adverse administrative action.

9.
Mr. Harper (United States) said that the Government had no objection to the Special Rapporteur on torture travelling to the country and, within the framework of that mission, visiting Guantánamo, provided that certain conditions were met. The requirements would be the same as those imposed on members of Congress and United States civil society representatives who had previously visited Guantánamo. They were in force for safety reasons, which necessitated restrictions being placed on the ability of detainees to communicate with other persons in time of war. According to the Geneva Conventions, only members of the International Committee of the Red Cross could talk in private with detainees.

10.
Ms. Jacobsohn (United States) said that the Prison Litigation Reform Act required detainees to exhaust administrative remedies before bringing suit in a federal court. The sole purpose of that rule was to offer the competent administrative authorities the opportunity to resolve the problem themselves. The Act did not preclude detainees from seeking other legally available remedies, other than actions for damages, for mental or emotional injury caused by unconstitutional conditions of confinement. Moreover, the domestic courts had ruled that Guantánamo detainees, as well as United States citizens detained by United States military authorities in Iraq, had the right to bring habeas corpus proceedings.

11.
Mr. Bitkower (United States) said that the FBI continually trained its agents on how to comply with the Constitution and national legislation, including the principle of the prohibition of torture. Such training had been successful in preventing ill-treatment during interrogation. The FBI had implemented a range of internal oversight mechanisms to prevent, detect and address any violations of the law. The High-Value Detainee Interrogation Group, composed of FBI, CIA and Department of Defense agents, had been established to improve the authorities’ ability to interrogate the most dangerous terrorists. Interrogations conducted by the Group, like those conducted by personnel of its constituent agencies, complied with Executive Order 13491 (Legality of Interrogations) and with domestic and international law. Enhanced interrogation techniques were no longer practised.
12.
In response to the question whether United States officials, despite national legislation prohibiting the commission of torture by United States nationals anywhere in the world, could escape liability by delegating the commission of torture to officials of a foreign State, he said that such action was not tolerated. Officials remained bound by the relevant federal legislation, even if the offence in question was committed by others.

13.
As to Mr. Dunham’s investigation into the alleged ill-treatment of detainees following the 9/11 attacks, he had recommended the opening of two criminal investigations, which had been accepted by Attorney-General Eric Holder. After investigation, the Department of Justice had decided not to initiate prosecution, in accordance with the principles applied by all federal prosecutors.

14.
Solitary confinement was not imposed to inflict psychological suffering but rather to ensure prison security. The authorities nevertheless remained committed to preventing potential abuses and guaranteeing the safety of vulnerable detainees. The Bureau of Prisons had undertaken a comprehensive and independent investigation into the use of solitary confinement in the federal justice system; the results would be forwarded to the Committee in due course.

15.
Ms. Deines (United States) said that a federal investigation into the fatal shooting of Michael Brown during the events in Ferguson in the State of Missouri was currently under way to determine whether any civil rights violations had been committed. The investigation focused on the Ferguson police department’s use of force, its potentially discriminatory policing methods and the treatment of detainees in the local prison. 

16.
With regard to the use of tasers, the Civil Rights Division considered that the vast majority of police officers worked tirelessly to protect the rights of individuals. The Division had, however, initiated criminal proceedings against police officers found to have violated constitutional or federal rights, those proceedings had resulted in convictions in many cases involving tasers. Thus, a police officer had recently been sentenced for using a taser against a person who had been handcuffed and posed no threat.

17.
The Supreme Court had ruled that sentencing juveniles to life imprisonment without parole was unconstitutional when applied to non-homicide crimes and could not be made mandatory even in cases of murder. The Civil Rights Division was currently investigating allegations of misuse of solitary confinement in 20 states and United States territories and had issued findings or reached settlements in some of those matters. For example, in May 2014, it had reached an agreement with the State of Ohio and plaintiffs which would dramatically reduce the use of seclusion on young people in custody. 

18.
Mr. Wall (United States) said that the State of Rhode Island prison administration ensured that persons held in incommunicado detention were not completely isolated. In some states, individual case reviews had led to significant declines in the use of supermax cells without compromising safety and security. As of May 2014, 19 states had enacted legislation restricting the shackling of pregnant inmates. 

19.
The prison authorities had been devising policies and practices to implement the provisions of the Prison Rape Elimination Act and protect prisoners against acts of sexual violence committed by prison staff and other detainees. Sexual conduct between prison staff and prisoners was an offence in all states, and mutual consent could not be used as a defence. The Act provided for independent audits of a wide range of areas, including training of prison staff, raising prisoners’ awareness of their rights and victimization risk assessments. Pursuant to the Act, steps were being taken to protect lesbian, gay, bisexual and transgender offenders against sexual violence, notably in terms of the allocation of cells. Prison officers and medical staff received specific training in that regard.

20.
In numerous lawsuits human rights advocates had targeted prison overcrowding as a violation of the Eighth Amendment of the Constitution. Consequently, there had been an increase in the number of beds available and mandatory releases. Furthermore, some states had commissioned outside experts to identify factors contributing to overcrowding and develop appropriate solutions. They had thereby achieved savings, which were reinvested in programmes to improve public safety.

21.
Mr. Hood (United States) said that the rights enshrined in the Constitution provided a basis to which each state could add other rights. In the event that a state failed to respect basic rights, the Constitution and the federal courts acted as “safeguards”. Police officers received initial training on the use of force, which in most cases was supplemented by annual courses. Furthermore, most law enforcement agencies had prepared written guidelines on the use of force. Training on the use of tasers was provided to police officers, including members of the Chicago police department. 

22.
State prosecutors could request video or audio recordings of interrogations. Police officers who violated the constitutional rights of others were subject to criminal prosecution before a state or federal court. Failure to report police abuse resulted in the dismissal of the police officer concerned. 

23.
Mr. Baroukh (United States) stressed that the rule of law remained at the core of the mission of the Department of Homeland Security (DHS). With regard to the detention of migrants, the Department exercised discretion, and its decisions took account of each migrant’s circumstances. Congress had passed legislation stipulating that involvement in certain terrorist activities warranted mandatory detention pending a removal decision. At the same time, it had also granted immigration agencies discretion to release most other removable persons.

24.
There were protections when an individual was placed in the immigration removal process, including being informed of their right to a lawyer and their right to appeal. The Government used programmes providing for alternatives to detention.
25.
If upon arrival in the United States, migrants expressed a fear of returning to their country, their cases were referred to an asylum officer for screening and, where appropriate, a case might be referred to an immigration judge. In addition, individuals in the United States could raise asylum and protection claims before the Citizenship and Immigration Services or an immigration judge.

26.
All new Customs and Border Protection (CBP) officers received training on the processing and screening of individuals for possible victimization, and on human trafficking and the treatment of minors. United States Immigration and Customs Enforcement (ICE) officers also received training on asylum issues. Similarly, judges received extensive training on asylum applications.

27.
All migrant holding centres were required to treat migrants humanely and in accordance with the United States Constitution and laws, and applicable international obligations. The ICE Health Services Corps provided direct health care to approximately 15,000 detained migrants. The ICE had adopted specific standards concerning women’s health and use of restraints on pregnant women and women in post-delivery recuperation had been prohibited, except in extraordinary circumstances. 
28.
Both public and private detention facilities were held to the same standards. Pursuant to the Prison Rape Elimination Act (PREA), all allegations of sexual violence in detention facilities must be thoroughly investigated and referred to the proper authorities, which all followed the same protocol. The Act also required the establishment of multiple internal and external mechanisms for reporting sexual abuse. Staff were required to report any suspicion or information relating to such acts. The standards set forth in the PREA must be systematically incorporated into all contracts between the public authorities and detention facilities.

29.
The locations of all short and long-term immigration facilities were publicly available on CBP and ICE websites. The revised policy statement on non-discrimination in law enforcement and screening activities, published in April 2013, continued the prohibition of unlawful racial or ethnic profiling and defined Department-wide policy on the handling of nationality issues in law enforcement and screening.

30.
United States immigration law provided for access to counsel in immigration proceedings. Asylum seekers were advised of their right to counsel and were given a list of free or low-cost legal service providers.
31.
The United States had experienced a humanitarian crisis during the spring and summer of 2014, when tens of thousands of unaccompanied children and families had crossed the south-west border. Initially, the authorities had focused on finding safe places for the persons concerned to stay. DHS had subsequently opened temporary detention centres for families. It had made every effort to detain unaccompanied minors for only the amount of time required to process their claims and arrange placements in a Department of Health and Human Services shelter. Nevertheless, DHS considered itself responsible for ensuring that individuals without a valid asylum claim who crossed the border illegally were returned safely to their country of origin.

32.
Mr. Malinowski (United States) said that his Government had not acceded to the Optional Protocol to the Convention as some of its provisions could, in its view, prove problematic under the Constitution in relation to the legal standards for search and seizure. Moreover, the regime established under the Optional Protocol would be very difficult to implement in the federal system. Article 30 of the Optional Protocol prohibited reservations by States parties, and, for the United States to become a party, it would need to establish legislation to compel states and local authorities to provide information on persons deprived of their liberty and permit access to places of detention for the Subcommittee and the national preventive mechanism.

33.
Torture was and must remain absolutely prohibited on moral and legal grounds in all circumstances. Many senior military, law enforcement and intelligence officials considered that any information obtained through the use of torture could have been obtained by lawful means. 

34.
As Guantánamo, the Government had evaluated that period in United States history and had publicly accounted for its actions in a transparent manner. The forthcoming Senate report on the CIA detention programme in Guantánamo would provide further information in that regard. The Government, however, was not content to simply replace problematic policies; it had revoked them and had introduced more detailed regulations to strengthen the prohibition of abusive interrogation techniques. The United States Army Field Manual, for example, contained a comprehensive list of authorized interrogation techniques.

35.
Mr. Bruni (Country Rapporteur), referring to the country’s interpretative understanding that “mental pain or suffering referred to prolonged mental harm”, said that the concept of “prolonged … harm” must be defined more precisely. He wished to know why 36 persons had been detained in Guantánamo for years without being formally charged. He suggested that the provisions in the United States Army Field Manual which authorized interrogation techniques, such as not letting detainees sleep for more than four hours a night, should be revoked. He regretted the lack of verifiable data on the High-Value Detainee Interrogation Group. As to migrants, he noted that, according to some sources, 95 per cent of unaccompanied children and families arriving from Mexico had been expelled immediately without their cases being heard by the immigration services.

36.
Mr. Modvig (Country Rapporteur) said that the Committee appreciated the delegation’s acknowledgment that torture had been committed and that reparations should be granted. He asked whether the State party was willing to respect the universal prohibition under international law of torture and cruel treatment during internal and external armed conflicts, including in Bagram and Guantánamo, and to withdraw its reservations to article 16 of the Convention.

37.
He wished to know whether the State party intended to take the necessary steps to organize the early repatriation of 58 Yemeni detainees who had been authorized for release from Guantánamo. He noted that the State party did not recognize the right to financial compensation for detainees who had been victims of illegal acts in time of war, in view of the fact that the law of war superseded the provisions of the Convention relating to reparations and article 14 of the Convention was therefore not applicable. Did that not rob the persons concerned of their status as victims? 

38.
He asked whether CIA agents received the same training as law enforcement officials and were required to use only the interrogation techniques listed in the Army Field Manual. He also wished to know how many of the 100 to 130 persons detained under the CIA’s Rendition, Detention, Interrogation Programme had had their cases heard under the preliminary investigations into possible human rights violations in United States detention centres outside United States territory.

39.
Noting that interrogation techniques involving sensory manipulation caused mental disorders, he asked whether the State party considered that such practices could be equated to ill-treatment. Taking note of the delegation’s response regarding force-feeding, he stressed that his question related to the ethics and not the legality of that practice. He wished to know how many detainees in solitary confinement had committed or attempted suicide, or had inflicted injuries on themselves during the reporting period.

40.
He asked whether a civil court could consider a case involving a member of the armed forces and how many complaints of torture filed by detainees since the amendment of the Prison Litigation Reform Act had been dismissed on procedural grounds. He asked the delegation to describe the measures taken to end the militarization of the police and eliminate acts of sexual violence by police officers.

41.
Mr. Domah said that the State party could improve its image if it were to launch a process to restore the dignity of each person who had been subjected to torture. The process should include not only persons tortured in Guantánamo but also United States citizens who had been victims of police brutality, cruel or degrading treatment, or arrest on the grounds of their sexual orientation or skin colour. The measures to restore the dignity of victims should go far beyond financial compensation.

42.
Mr. Zhang Kening, noting that 75 per cent of the persons killed by Chicago police officers between 2009 and 2013 had been of African-American origin, despite that group accounting for only 32 per cent of the city’s population, asked whether there were mechanisms in force to monitor the Chicago police department. He also wished to know the reasons why priests accused of child abuse in Minneapolis and Kansas City had been allowed to retain their positions.

43.
Ms. Pradhan-Malla requested further information on the mechanisms in place to raise State officials’ awareness of the different forms of gender-based violence and discrimination against women and to ensure that perpetrators were held accountable for their actions.

44.
Ms. Belmir asked the delegation to comment on the case of Rasmieh Yousef Odeh, an American woman of Palestinian origin who had been convicted on 10 November 2014 for immigration law violations, for which she could be sentenced to 10 years’ imprisonment and stripped of her United States citizenship, despite having previously spent 10 years in prison in Israel for a crime she said she had not committed.

45.
Mr. Tugushi asked whether the State party intended to adopt oversight and accountability measures, such as video recordings of immigration officers’ interviews with migrants, in order to prevent the return of persons with real protection needs. He also wished to know whether the State party intended to stop sentencing perpetrators of non-violent offences to mandatory life imprisonment. 

The meeting was suspended at 5.20 p.m. and resumed at 5.35 p.m.

46.
Mr. Gross (United States) said that the persons detained in Guantánamo were being held under the law of armed conflict, which did not require them to be formally charged and provided for their continued detention until the end of hostilities.

47.
The force-feeding of detainees in Guantánamo was considered to be ethical inasmuch as it kept alive persons who would otherwise be on the brink of death following significant weight loss due to their refusal to eat. The treatment was administered humanely using a nasogastric tube, and only in cases where it was medically necessary to preserve the health and life of a detainee. It was never administered in such a way as to intentionally cause pain. As to the Yemeni detainees in Guantánamo, President Obama had lifted the moratorium on their repatriation to their country of origin.

48.
Presidential Decree No. 13491 ordered the CIA to close any place of detention it had managed as of 22 January 2009 as quickly as possible and to no longer operate such facilities in future. It also required that all interrogations, including those conducted by CIA agents, be effected in accordance with the provisions of the Army Field Manual.

49.
Mr. Bitkower (United States) said that members of the High-Value Detainee Interrogation Group could only use interrogation techniques authorized by their respective agencies, namely the FBI, CIA or Department of Defense. The Group was in fact responsible for determining which authorized techniques were the most effective in obtaining information in compliance with the law.

50.
Ms. Rasmieh Yousef Odeh had been found guilty, not of carrying out a bomb attack on a Jerusalem supermarket and causing the death of two persons, for which she had been arrested, convicted and imprisoned in Israel, but of lying to immigration authorities by concealing those facts upon her arrival in the United States in 1995.

51.
Ms. Jacobsohn (United States) said that the Prison Litigation Reform Act was designed to facilitate the resolution of detainee complaints through internal prison procedures rather than through the courts.

52.
Ms. Deines (United States), responding to Mr. Gaye’s question, said that the review referred to in paragraph 205 of the periodic report had concluded that tasers were unlikely to cause heart problems. It had also established that the use of tasers by properly trained police officers created better security conditions for police officers and suspects alike.

53.
Over the past five years, the Department of Justice had launched 20 investigations into the practices of law enforcement agencies, which was double the number opened in the previous five years. It had also brought charges against more than 330 law enforcement officials for violating the Constitution.

54.
Mr. Wall (United States) said that states were required to certify that prisons under their direct management and privately run prisons complied with the provisions of the Prison Rape Elimination Act; in the absence of such certification they would be deprived of certain funding from the Department of Justice.

55.
Mr. Baroukh (United States) said that families and unaccompanied children were able to make known their fear of returning to their country of origin and could bring their case before an immigration judge. If their claim was rejected, they had the right of appeal. Asylum seekers claiming to be at risk of torture in their countries of origin could submit their case to the Citizenship and Immigration Services, which could offer them protection, including refugee status, if their claims were considered well founded. Asylum seekers whose fears were not considered well founded could also bring their cases before an immigration judge.

56.
Mr. Malinowski (United States) said that his Government considered that mental pain or suffering did not have to be prolonged in order to constitute cruel or inhuman treatment. 

57.
Ms. Amirfar (United States) said that her country’s reservation to article 16 of the Convention aimed to ensure that the constitutional norms applicable to cruel, unusual or inhuman treatment or punishment were consistent with its obligations under the Convention.

58.
Ms. McLeod (United States) confirmed that her Government intended to respect the prohibition of torture and cruel, inhuman or degrading treatment or punishment, including in time of war and beyond the country’s borders.

59.
Mr. Harper (United States) said that the Government had taken important steps to eliminate violence against women, such as the adoption of the Violence against Women Act in 2013.

60.
The delegation of the United States of America withdrew.

The meeting rose at 6.15 p.m.
This record is subject to correction.

Corrections should be submitted in one of the working languages. They should be set forth in a memorandum and also incorporated in a copy of the record. They should be sent within one week of the date of this document to the Editing Section, room E.5108, Palais des Nations, Geneva.

Any corrections to the records of the public meetings of the Committee at this session will be consolidated in a single corrigendum, to be issued shortly after the end of the session.
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