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The subject matter is concerning the following provisions of the ICESCR:
Respect and ensure the rights without discrimination and the Right to education 
(Arts. 2 (2) and 13(2)(a))

(Introduction)
	After the new three party coalitions formed the progressive government headed by (then) P.M. Mr. HATOYAMA, Yukio due to the result of the general election on 30 August 2009, the third periodic report (E/C.12/JPN/3) was submitted by Japan on 22 December 2009.  Despite this shift of power, the report mentioned above failed to include the new government’s policies and that it must have lost its validity in many parts. We suspect that the third report was drafted by those officials, who kept old conservative policies in their mind.
	For example, as for Article 13(2)(b) and (c), we are delighted to learn the following good news.  PM Mr. Yukio Hatoyama made a significantly fresh vision public in his general policy address on 29 January 2010 at the opening of the regular Diet session.  It was historical, as he set his policy to “protect a life of a child”, which, we thought, was the reversal of the targets of the traditional conservative Japanese governments’ policies.  For the past 140 years, the Japanese politicians worked to protect the state and enterprises of Japan, while sacrificing lives of the people, in particular the children. Symbolically, he promised to withdraw the reservation to Art. 13(2)(b) and (c) of the ICESCR!!  Firstly, this means that the Japanese government will reduce the economic burdens of the students of senior high schools and universities and their families.  Secondly, this is the first significant shift of the policies in international human rights law.  We also welcome the recent statements made by Mr. Geｍba,  Minister of Foreign Affairs of PM Mr. Noda’s Cabinet at the Diet, who confirmed his instructions to implement the withdrawal of the reservation as promised by Former PM Mr. Hatoyama.
	You may recall the recommendation on this matter made for Japan by the Committee of ESCR on 24th September 2001.  As Japan has disregarded most (maybe all) of the recommendations made by the UN human rights bodies including the CESCR, we wish that this new policy might symbolize the remarkable departure from the traditional Japanese governments’ policies.  The CESCR may wish to welcome the promise made by Mr. Hatoyama as well as the consequences triggered by it.


(Denial of the right to compulsory education for non-Japanese children)
The government third report submitted to CESCR mentioned above is avoiding from touching the discrimination against the non-Japanese children as regards their right to compulsory education at all as follows:

………….
The Japanese Government’s report and our recommendations for questions to Japan:

Government’s report:
I.	Responses to the previous concluding observations
1.	The Government of Japan conveys its responses to each paragraph of the concluding observations (E/C.12/1/Add.67) adopted by the Committee on Economic, Cultural and Social Rights on 30 August 2001 (those relating to “Suggestions and Recommendations”) as follows.
Paragraph 40
Education
20.	In cases where children of foreign residents in Japan wish to enrol in public schools for compulsory schooling, public schools accept them free-of-charge, just as they do for Japanese schoolchildren, in accordance with relevant international human rights treaties such as ICESCR. 

Recommended questions:
1. Is primary education compulsory for any foreign landed children in Japan?
2. Is Art. 13(2)(a) applied, literally as it is, for foreign landed children in Japan?


III.	Report on specific rights

Government’s report:
Article 13
	1.	Right to education
	(a)	Elementary and lower secondary education
350.	In Japan, elementary and lower secondary education is compulsory. Under Article 26 of the Constitution, Article 5 of the Basic Act on Education, and Articles 6, 16, and 17 of the School Education Act, the first nine years of general education (six years of elementary and three years of lower secondary education) are compulsory. Compulsory education provided by national and public schools is free-of-charge.

Recommended questions:
3. Are foreign children treated in the same manner under the domestic law of Japan as the children with Japanese nationality of compulsory school age?
4. Do the parents of foreign children of compulsory school age receive official notifications (orders) to ensure primary education?
5. Do the parents of foreign children have legal duty under the domestic law of Japan to give their children of compulsory school age primary education?


Government’s report:
355.	As a result, 99.97 % of the applicable age groups received elementary school and lower secondary education (as of May 2006).

Recommended questions:
6. Does 99.97% include any foreign children or does it include only the children with Japanese nationality?
7. Are the foreign children included in the national survey of school children in the same manner as the Japanese children?


Government’s report:
356.	Furthermore, children of foreign residents in Japan have the opportunity to receive elementary and lower secondary education free-of-charge in national and public schools. In May 2008, the number of foreign students enrolled in compulsory education schools throughout Japan was 69,108, with 67,404 of them receiving education at public schools.

Recommended questions:
8. How many children including those with foreign nationality of compulsory school age are living in Japan?
9. How many of them are receiving compulsory education?
10. How much of national budget is allocated to so-called schools for foreigners?
11. Does the Japanese government recognise its legal duty, under Art. 13(2)(a), to guarantee the right to compulsory education for the landed children with foreign nationality?
12. If so, why the Japanese education law does not recognize the right to compulsory education for the landed children with foreign nationality?
………….

	We regrettably have to report these statements of Japan do not reflect the realities of foreign nationals created by the Japanese government itself.  Japan discriminates against the foreign children living in Japan by denying their rights to compulsory education.  As a result, we regret that we have to describe this situation as discrmination agains foreign children in Japan.

1. Number of victims
Please ask the Japanese government the exact number of foreign children of ages for compulsory education in Japan and the number of those who are not attending school.
We made researches on these and found that the government of Japan had no accurate statistics.  The government did not care about them at all and made no systematic researches, although they made extensive researches for the Japanese children.  The government has been intentionally excluding foreign children from the regular investigations on the status of children in schools.
This is a proof of unlawful discriminatory treatments of foreign children by Japan in violation of Article 2 (2) of the ICESCR, Article 2 (1) of the CRC as well as Articles 2 (1) and 26 of the ICCPR.  This lack of interest, in part of the Japanese government, in the status of foreign children of ages for compulsory education symbolically shows that the government of Japan does not understand the nature of their obligations under international law that they must guarantee the right to compulsory education not only to the Japanese children but also to the foreign children.
Therefore, we would like to raise the general number of the victims as 2 million, which is the whole of foreign populations in Japan.  Most of them must be relatives of the foreign children and they themselves are considered to be the victims, as children in their families are the victims.

2. Facts: Denial of the right to compulsory education and discriminatory treatments of the foreign children by Japan

2-1.	According to the research made by MOTOOKA[footnoteRef:3], the following facts were revealed: [3:  See: MOTOOKA, Shoji, Jireikenkyu 2: Gaikokujin no Kodomo no “Kyoiku wo ukeru Kenri”, In: Kokusai Jinken-ho Seisaku Kenkyu-sho (ed.) Chushaku Kodomo no Kenri-Jyoyaku 28 jyo: Kyoiku nitsuite no Kenri, Gendai-Jinbunsya, 2007, pp. 1-183.] 

MOTOKA estimates that about 12,000 foreign children of ages for compulsory education in Japan are not attending school[footnoteRef:4]. [4:  Ibid., p. 148.] 

	MOTOOKA also points out that, according to the investigations made by 14 local cities, 26% of the foreign children of the age for compulsory education are not attending school[footnoteRef:5]. [5:  Ibid., pp. 149-150.] 

	This figure is much higher than that (nearly 0%).of the Japanese children of the same age and is very similar to those in some developing countries.
	MOTOOKA points out that the local governments responsible for compulsory education treat the foreign children in discriminatory manners and that they do not send orders[footnoteRef:6] to the parents of the foreign children to attend school[footnoteRef:7], although they send orders to the parents of the Japanese children on the legal basis of the duties of the Japanese parents to send their children to school.  These administrative practices became habitual on the assumption that foreign parents do not have duties to send their children to school[footnoteRef:8].  This is based on the interpretation of education laws by the responsible officials of the Ministry of Education and Science[footnoteRef:9].  Minister of Education and Science endorsed such legal interpretation at the National Diet[footnoteRef:10]. [6:  The order is called as “Shugaku-tsuchi”.]  [7:  Instead, the parents of the foreign children receive a letter of invitation (Shugaku-annai) to school.  There shall be given no punishment in case of the refusal of this invitation on the assumption that the parents of the foreign children have no legal duties to send their children to school.  The duties for the parents to send their children to school is called as “Shugaku-gimu”.]  [8:  Ibid., p.153.]  [9:  Ibid., pp. 154-155.]  [10:  Ibid., pp. 156.] 


0. According to the research made by TOTSUKA[footnoteRef:11], the following facts were revealed: [11:  TOTSUKA, Etsuro, The Right to Education of Foreign Children and the Japanese Education Law System – Reviewing the “Reform” of the Fundamental Education Law, Ryukoku-Hhogaku, Vol.40 No. 1 (June 2007), pp. 38-71.] 

The regular Fundamental Investigations of Schools[footnoteRef:12] are made by the Ministry of Education and Science.  In them, the Investigations of Non-attendance of Children and Students to School[footnoteRef:13] are conducted and that, in these investigations, the government explicitly instructs to exclude the foreign children[footnoteRef:14]. [12:  Gakko Kihon Chosa.]  [13:  Hushugaku Gakurei Jido Seito Chosa.]  [14:  Ibid., note 15, p.61.] 

	The above mentioned treatment of the foreign children made by local administrations as regards the discriminatory treatment, namely the invitation to school (Shugaku-annai) instead of the orders to school (Shugaku-tsuchi) for the Japanese children is based on the instruction of 31 January 1991 given by the Ministry of Education[footnoteRef:15]. [15:  Ibid., p.42.] 

.	The reasoning of such discriminatory treatments is given by the authoritative interpretation of law in a Handbook[footnoteRef:16] published by the responsible officials of the Ministry.  The Handbook[footnoteRef:17] clearly says that foreigners do not have the duties to send their children to school (Shugakugim).  The Handbook is of the view that it is the Japanese nationals, who have the duties to send their children to school based on the Article 26 of the Constitution of Japan. [16:  Ibid., p.47. Shugaku-jimu-kenkyukai, Kaiteiban Shugaku-jimu Handbook, Daiichhoki, 1993.]  [17:  Ibid., p.50.] 

The Article 26 of the Constitution states “All people shall have the right to receive an equal education correspondent to their ability, as provided for by law. 2) All people shall be obligated to have all boys and girls under their protection receive ordinary education as provided for by law. Such compulsory education shall be free.”  “All people” are “Kokumin”, namely the Japanese nationals in the Japanese provision, which does not include foreigners.  Although we proposed to treat the foreigners on the same footings as the Japanese in relation to the rights to compulsory education, the Fundamental Education Act was amended in December 2006 to just strengthen the nationalistic aspects with no change in treatment of foreign children.
	As for the Article 13(2)(a) of the ICESCR, the officials of the Ministry, in the Handbook mentioned above, asserted the disturbing interpretation and claimed that the Article should not be interpreted as it is written, so that the foreigners are to be relieved from the duties to send their children to school in Japan and they are said to be free to choose schools for foreigners[footnoteRef:18].  This is because that the schools under the Japanese law, according to the officials of the Ministry, are to educate only the Japanese nationals and not to educate human beings including foreigners. [18:  Ibid., p. 52.] 

	The government of Japan has not clearly reported to any treaty bodies concerning such discriminatory treatments[footnoteRef:19]. [19:  Ibid., pp.54-57.] 

	Then Minister of Education and Science, Mr. Kosaka said, on 22 March 2006, at the Committee on Education and Science of the House of Councilors of the National Diet “Such (foreign) children have no duties to go to school”[footnoteRef:20]. [20:  Ibid.. p.58.] 


3. Japan’s obligations under international law:
	Under Article 2(2) of the ICESCR, Article 2 (1) of the CRC as well as Articles 2 (1) and 26 of the ICCPR, not only the discrimination against foreign children is prohibited but also equality before the law and equal protection of the law is guaranteed.  The foreign children shall be treated in the same manner as the Japanese children in relation to the right to compulsory education, which is guaranteed under Article 13(2)(a) of the ICESCR and Article 28(1)(a) of the CRC, which are based on Article 26 of the UDHR.  “Education for all” is the obligatory principle for the Japanese government.  There should be no discrimination against the foreign children on the basis of nationality,  One may confirm this principle in the General Comment 13 of the CESCR, which writes in its para. 34 as follows:
“The Committee takes note of article 2 of the Convention on the Rights of the Child and article 3 (e) of the UNESCO Convention against Discrimination in Education and confirms that the principle of non-discrimination extends to all persons of school age residing in the territory of a State party, including non-nationals, and irrespective of their legal status.”
One may find that the discrimination against foreign children in Japan is a symbolical trait of the structural and traditional nationalism inherited from the prewar Imperial Japan, which militarily invaded many Asian countries[footnoteRef:21].  Japan, which was trying to catch up the progressive countries in Europe and the North America, seems to be losing its energy to reform it. Totsuka[footnoteRef:22] could not find the similar discriminations of landed foreign children as for the right to compulsory education in his comparative researches of the UK, Finland and Canada. [21:  TOTSUKA, Etsuro, The Right to Education of Foreign Children and the Japanese Education Law System – Reviewing the “Reform” of the Fundamental Education Law, Ryukoku-Hhogaku (4), Vol. 43 No. 4 (March 2010), pp. 197-231.]  [22:  TOTSUKA, Etsuro, The Right to Education of Foreign Children and the Japanese Education Law System – Reviewing the “Reform” of the Fundamental Education Law, Ryukoku-Hhogaku (5), Vol.44 No. 1 (July 2011), pp. 92-141.] 


4. Conclusion
	The new Japanese governments’ policies towards the non-Japanese children seem to be not clear yet.  We wish the new governments could reverse the traditional discriminatory policies reported above in accordance with the ICESCR.
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