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[bookmark: _GoBack]REPORT BY THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS TO THE UNITED NATIONS COMMITTEE ON ECONOMIC, SOCIAL, AND CULTURAL RIGHTS REGARDING THE LIST OF ISSUES IN RELATION TO THE SIXTH PERIODIC REPORT OF KENYA
A. INTRODUCTION 
The Kenya National Commission on Human Rights (KNCHR/the Commission) submits this report to the Committee on Economic, Social and Cultural Rights to inform its review of the sixth periodic report of Kenya under the International Covenant on Economic, Social, and Cultural Rights. 
The KNCHR was established under Article 59 of the Constitution of Kenya and operationalized under the Kenya National Commission on Human Rights Act, 2011.  The KNCHR is mandated to ensure compliance with obligations under international and regional human rights treaties and conventions. The Commission is accredited as an “A” status NHRI and enjoys affiliate status before the African Commission on Human and Peoples’ Rights and the African Committee of Experts on the Rights and Welfare of the Child. 

B. RESPONSES TO THE LIST OF ISSUES 
Measures taken to implement the 2016 National Policy and Action Plan on Human Rights and related policies and their impact on the enjoyment of economic, social, and cultural rights
1. The State has passed several laws on the enjoyment of economic, social, and cultural rights, including universal health care namely, the Social Health Insurance Act[footnoteRef:1], the Primary Health Care Act[footnoteRef:2], and the Digital Health Act.[footnoteRef:3] Challenges, however, remain in the implementation of these laws with the Commission recording complaints on vulnerable groups particularly those with terminal illness inability to access treatment.  [1:  https://new.kenyalaw.org/akn/ke/act/2023/16/eng@2023-11-24
]  [2:  https://new.kenyalaw.org/akn/ke/act/2023/13/eng@2023-11-24
]  [3:  https://new.kenyalaw.org/akn/ke/act/2023/15/eng@2023-11-24
] 

Proposed Recommendations:
2. The Commission recommends that the State incorporates a human rights-based approach in the rollout and implementation of the universal health coverage program under the Social Health Authority (SHA), including prioritization of effective public participation and enhancing accessibility of service to marginalized groups; and
3. Ensure adequate resources are allocated for the implementation of the policy actions under the National Action Plan on Business and Human Rights. 
Measures taken to mandate the KNCHR to deal with economic, social and cultural rights
1. The Economic and Social Rights Bill, 2022[footnoteRef:4] seeks to operationalize Article 43 of the Constitution by establishing a framework for the preservation of human dignity; for the promotion, monitoring, and enforcement of economic and social rights, to establish mechanisms to monitor and promote adherence by county governments to Article 43 of the Constitution. The role of the KNCHR can be broadly described as monitoring and reporting on the implementation of the proposed law. The Bill is yet to pass into law. [4:  The Economic and Social Rights Bill, 2022, available at http://www.parliament.go.ke/sites/default/files/2023-06/The%20Economic%20and%20Social%20Rights%20Bill%20Senate%20Bill%20No.%207%20of%202022.pdf ] 

 Proposed Recommendation:
2. The Commission urges the State to fast-track the enactment of the Economic and Social Rights Bill, 2022.
Business and Human Rights
3. Kenya’s National Action Plan on Business and Human Rights (NAP-BHR)[footnoteRef:5] was approved by the Cabinet in 2021 and adopted by the National Assembly on 9 November 2022. The NAP-BHR outlines the Government’s commitment and policy actions to address adverse business-related human rights impacts. A multi-stakeholder steering committee has been established to oversee and coordinate its implementation.  [5:  NAP-BHR available at https://statelaw.go.ke/wp-content/uploads/2020/11/NATIONAL-ACTION-PLAN-ON-BUSINESS-AND-HUMAN-RIGHTS-NOV-2020.pdf ] 

4. The State has commenced the process of developing tools and model frameworks to guide businesses to comply with their obligations. A gender guidance note for Operational Level Grievance Mechanisms for Business and Human Rights has been developed. Capacity Building for State and non-state actors is ongoing on the State’s human rights obligations and business responsibility to respect human rights.
5. Despite these positive strides, the Government has not allocated a budget for the implementation of the NAP-BHR and this is evidenced by the slow uptake of the policy actions by key stakeholders. 
Proposed Recommendation:
6. The State to ensure that businesses conduct human rights due diligence for high-risk projects before issuing them licenses/ permits.
Impact of large investment projects on the environment and participation of affected communities in environmental impact assessments 
7. The Environmental Management and Coordination Act, 1999 makes it a requirement for environmental impact assessment studies to be undertaken for projects likely to have an adverse impact on the environment. A list of these projects is outlined in the Act. There is limited publicly available information on audits conducted to assess the impact of large investment projects.
8. Communities are usually invited to consultations around large investment projects prior to their commencement as part of environmental impact assessments. Communities have argued that this is often merely a check box exercise and there are complaints that there is no sensitization and awareness creation by the National Environment and Management Authority prior to the discussions. Public participation is therefore not effective resulting in complaints from communities, especially where the projects touch on land and no provision is made for alternative land and livelihood. Participation in these assessments is also not fully representative and women are often left out of critical decision-making processes touching on their livelihood. In addition, County governments in Kenya have limited capacity-building initiatives on Carbon trading which therefore affects the community’s capacity to negotiate meaningfully in this process. 
9. The State Department for Social Protection and Senior Citizen Affairs is leading the development of a Social Risks and Impacts Management Policy for development projects in the country under the Financing Locally-Led Climate Action Program. The draft policy has undergone public participation.
Proposed Recommendation:
10. The State to develop regulations for effective public participation during human and environmental impact assessments
Implementation of the status of the Indigenous Peoples Planning Framework
11. The Commission notes that the Indigenous Peoples Planning framework is more within the concept of Minorities and Marginalized Communities. However, several projects have been modeled to take into consideration the issues of Indigenous people, but moreso within the wider concept of public participation in public-private-partnership contracts. Indigenous communities continue to lose their ancestral lands to government measures on climate change mitigation such as evictions ostensibly meant to ensure conservation amongst communities such as the Ogieks (Mau Forest) and the Sengwer (Embobut Forest) indigenous communities.

12. In 2022, the National Gender and Equality Commission began the process of facilitating the development of a National Inclusive Development Framework for the minority and marginalized communities in Kenya. The objective of the framework is to provide a mechanism for sustainably mainstreaming the inclusion issues of minorities and marginalized communities in all spheres of the country's development. So far, a scoping review has been conducted to provide contextual information to facilitate the development of the Framework. 
Implementation of the national guidelines for free, prior, and informed consent with regard to the protection of Indigenous people’s rights
13. The State has not developed a framework for free, prior, and informed consent of Indigenous Peoples. Kenya has also not signed the United Nations Declaration on the Rights of Indigenous Peoples and has no exclusive legislation on the rights of Indigenous Peoples. Positively, a draft National Action Plan on Indigenous Persons has been developed. 
Recognition of traditional territories and the granting of collective titles under the Community Land Act, 2016, and the Forest Conservation and Management Act, 2016
14. The implementation of the Community Land Act is still too slow and there has been little progress in titling community land. The National Land Commission proposed the development of the National Land Policy 2023, to enhance the rights of communities to have secure land rights. Insufficient funding for land registrars to adjudicate land conflicts and the need to redefine community land continue to hinder the enjoyment of community land rights. 
Proposed Recommendation:
15. The State to establish clear mechanisms for communal land tenure and land rights registration
Measures taken to comply with the African Commission on Human and People’s Rights (ACHPR) decision 276/2003 on the case of the Endorois Welfare Council versus Kenya; and decision 006/2012 on the ACHPR versus Kenya with regard to the Ogiek indigenous peoples
16. While task forces have been appointed (Gazette Notice 11215 of 2018 and extended in 2019) to advise on the implementation of the Ogiek Decision, no actual progress has been realized in the enjoyment of the benefits of the Judgment. The term of the task force in the Endorois case ended without the submission of a final report. The Ogiek are currently battling evictions from their ancestral land in Mau forest. Despite the Judgement on Reparations and timelines, there is no publicly available information on conservation. 
Proposed Recommendation:
17. The State to fast-track the implementation of the judgments on the Endorois and Ogiek communities and enhance their meaningful participation in the process.
Measures taken to adopt a comprehensive anti-discrimination law 
18. No measures have been taken to adopt an anti-discrimination law as required by the Constitution. Non-discrimination provisions within the Constitution and statutory instruments are currently being relied upon to prevent discrimination and to protect individuals from discrimination, but the lack of an enabling holistic legislation is hampering the full operationalization of these rights.
Proposed Recommendation:
19. The State to fastrack the enactment of a comprehensive anti-discrimination law
Measures taken to ensure that refugees and asylum seekers can exercise their economic, social and cultural rights 
20. The 2021 Refugees Act[footnoteRef:6] recognizes the right of refugees to engage individually or in a group in gainful employment or enterprise or to practice a profession or trade where they hold qualifications recognized by competent authorities in Kenya. This right is, however, subject to the laws applicable. The Act further recognizes the rights of refugees and asylum seekers to identification and civil registration documents and such documents are sufficient to identify a refugee or asylum seeker for the purposes of access to rights and services. [6:  Refugees Act, 2021 available at http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2021/TheRefugeesAct_No10of2021.pdf ] 

21. The Government operationalized the Refugees Act through the Refugees (General) Regulations, 2024[footnoteRef:7]. Section 46 of these Regulations and Gazette Notice No. 143 of 19th September 2023 allows refugees to move and reside from one designated area to another for various reasons, including access to healthcare, education, employment, business, or aspects that would promote social and economic well-being.  [7:  Regulations available at http://www.parliament.go.ke/sites/default/files/2024-02/The%20refugees%28General%29%20regulations%2C%202024_1.pdf ] 

22. The Government has embarked on a shift in refugee policy from aid-dependency to refugee self-reliance and development, through a five-year transition Plan dubbed the Shirika Plan. The Shirika Plan’s main objectives are among others to facilitate the gradual transition from the refugee camp management model to integrated settlements and promote refugee and host community socio-economic inclusion. More effective public participation in the Shirika Plan targeting refugees and asylum seekers is needed. 
23. Refugees and asylum seekers however face challenges in obtaining the necessary documents required for enjoyment of economic, social, and cultural rights. The challenges include limited awareness of their economic rights, lengthy refugee status determination procedures, difficulties obtaining refugee and asylum seeker identification documents, and the requirement to present a job offer letter from a potential employer to acquire a work permit.[footnoteRef:8] Furthermore, some banks do not accept the refugee identification documents recognized under Gazette Notice No. 143 hence hindering refugees from opening and operating their own bank accounts.  [8:  Shared by refugees during a capacity-building forum organized in December 2023 by the KNCHR, under its Haki na Ushirikiano Project. “Advancing refugees and host communities rights.” https://ushirikiano.knchr.org/. ] 

24. Additionally, the Department of Refugee Services (DRS), the Government agency that manages all protection services for refugees and asylum seekers in Kenya faces staffing constraints. On a positive note, the DRS is currently developing a Government-owned database of refugees and asylum seekers. This will enable easier identification of refugees for Government service delivery. 
Proposed Recommendation:
25. The State to provide and disseminate a clear framework for access to work permits and remuneration of refugees and asylum seekers in the country.
Measures taken to ensure the right to work
26. The COVID-19 pandemic had an adverse impact on the economy and on the right to employment. During the pandemic period, the Government established the Kazi Mtaani-National Hygiene Program to support youths living in informal settlements across the country. Despite these efforts, the Commission noted cases of temporary, long-term layoffs and employees sent on unpaid leave as the economic situation worsened.[footnoteRef:9] Additionally, the majority of the vulnerable populations that were hardest hit by the pandemic received minimal support from the Government.[footnoteRef:10]  [9:  KNCHR Pain and Pandemic Report available at https://www.knchr.org/Portals/0/Reports/KNCHR-Pain-and-Pandemic_Final%20Report.pdf?ver=2020-12-10-091017-467 pp 38-40]  [10:  KNCHR Nationwide Survey on Human Rights for Vulnerable Groups During the COVID-19 Pandemic: A One Year Perspective of the “Unrelenting Virus” available at https://www.knchr.org/Portals/0/Final%20KNCHR%20Nationwide%20Covid%20and%20Vulnerable%20Populations%20Report_1.pdf ] 

27. Persons with disabilities in formal employment now enjoy tax exemptions on a percentage of their income and allowances to pay for assistive support. Those in the public sector are further entitled to monthly allowances for their personal guides, with the retirement age set at 65 years. 
28. Less than 1% of public institutions have met the 5% employment quota for persons with disabilities.[footnoteRef:11] Notably, the emphasis has been on the public sector. For instance, in monitoring disability mainstreaming, the National Council for Persons with Disabilities only issued Disability Inclusion Performance Indicators for the 2023/2024[footnoteRef:12] year to public entities. Enforcement of the 5% employment quota has been limited, and discrimination against persons with disabilities in the private sector has been subject to litigation[footnoteRef:13].  [11:  NCPWD Disability Mainstreaming Status Report available at https://ncpwd.go.ke/download/mdas-status-report-2022/?ind=1678707333616&filename=MDAs%20Status%20Report%202022%20FINAL%20(1).pdf&wpdmdl=15709&refresh=65bb74a6c47b61706783910 pp 4-5]  [12:  NCPWD Disability Inclusion Performance Indicator available at https://ncpwd.go.ke/download/disability-inclusion-performance-indicator-for-fy-2023-2024/?wpdmdl=16437&refresh=65bb57bcc6cf11706776508 ]  [13:  Macharia v Safaricom PLC (Petition 434 of 2019) [2021] KEHC 462 (KLR) (Constitutional and Human Rights) (8 July 2021) (Judgment) available at http://kenyalaw.org/caselaw/cases/view/215679 ] 

29. In June 2022, the minimum wage was gazetted[footnoteRef:14] as Kshs. 15,205, Kshs. 14,205 and Kshs. 8190 in cities, municipalities and other areas, respectively. The cost of living has recently escalated and the minimum wage has not been updated. This continues to impede the enjoyment of economic and social rights[footnoteRef:15].  [14:  Minimum Wage Gazette Notice available at https://labour.go.ke/sites/default/files/2023-05/Minimum%20Wage%20Gazette%20Notice%202022.pdf]  [15:  KNCHR Statement on the State of Human Rights and Fundamental Freedoms available at https://www.knchr.org/DesktopModules/EasyDNNNews/DocumentDownload.ashx?portalid=0&moduleid=2432&articleid=1177&documentid=108 p.9] 

30. Refugees and asylum seekers are entitled to Class M work permits which allow them to access employment opportunities in Kenya. However, refugees experience several barriers and structural challenges affecting their access to work permits. The Refugees (General) Regulations, 2024[footnoteRef:16] also do not address this matter. Currently, there is a huge remuneration disparity between Kenyan citizens and refugees as the latter only receive incentives rather than defined pay for work done.  [16:  The Refugees (General) Regulations, 2024 https://refugee.go.ke/wp-content/uploads/2024/02/THE-REFUGEES-GENERAL-REGULATIONS-2024.pdf ] 

Proposed Recommendations
31. The State to enforce the employment quota for persons with disabilities and ensure compliance in both public and private sectors;
32. Facilitate the National Council for Persons with Disabilities to monitor and report on disability mainstreaming across all ministries, departments, agencies, county governments, constitutional commissions, and independent offices and
33. Lower the cost of living to guarantee workers the enjoyment of their economic and social rights.
Information on the incidence of child marriage and Female-Genital Mutilation and measures taken to address them
34. Kenya has enabling laws that prohibit child marriages, including the Protection Against Domestic Violence Act, 2015, and its rules as well as the Children Act,2022. The implementation thereof is what is lacking. There is no up-to-date Government data on child marriage in Kenya. The 2014 Kenya Demographic and Health Survey reported that approximately 23% of women and 3% of men aged 20 to 24 were married before the age of 18.[footnoteRef:17] In comparison, the child marriage prevalence reported in the 2008 Survey among women and men aged 20 to 24 was 26% and 1.3% respectively.[footnoteRef:18]  [17:  Kenya Demographic and Health Survey (2014), available at https://dhsprogram.com/pubs/pdf/fr308/fr308.pdf page 59 ]  [18:  Kenya Demographic and Health Survey (2008), available at  https://dhsprogram.com/pubs/pdf/fr229/fr229.pdf ] 

35. Generally, child marriage is most prevalent among women and girls from poor families, among those with little to no education, and among those living in rural areas.[footnoteRef:19] Child marriages in Kenya are primarily driven by poverty, drought[footnoteRef:20] and corruption[footnoteRef:21]. The impact of the COVID-19 pandemic, including the closure of schools and limited access to services also exposed girls in Kenya to risks of child marriage.[footnoteRef:22]  [19:  United Nations Children’s Fund, Statistical profile on child marriage: Kenya]  [20:  See https://www.unicef.org/press-releases/child-marriage-rise-horn-africa-drought-crisis-intensifies ]  [21:  See https://nation.africa/kenya/counties/west-pokot/how-greedy-chiefs-undermine-fight-against-fgm-and-encourage-early-marriage-in-west-pokot-4278054 ]  [22:  See https://www.unicef.org/kenya/stories/child-marriage-rapidly-increasing-horn-africa-driven-poverty-covid-19-and-drought ] 

36. Both State and non-State actors have taken measures targeting the drivers of child marriage. These include the establishment and training of Anti-Female Genital Mutilation (FGM) and Child Marriage Prosecution Units within the Office of the Director of Public Prosecutions and the establishment of a National Committee on Harmful Practices. 
37. To combat and prevent FGM, the Anti-FGM Board, during the 2021-2022 year sensitized close to 24,000 duty bearers and resource persons on the negative effects of FGM and on the Prohibition of FGM Act.[footnoteRef:23] In October 2021, the Anti-FGM Board convened a meeting to develop an outline and plan for the process of amendment of Section 19 of the Prohibition of FGM Act in line with the judgment of the High Court in Tatu Kamau v Attorney General & 2 others[footnoteRef:24]. The Court upheld the constitutionality of the Prohibition of FGM Act but directed the responsible entities to consider amendments to Section 19[footnoteRef:25] of the Act with a view to prohibiting all harmful practices of FGM. [23:  Information received from the Anti-FGM Board. ]  [24:  Kamau v Attorney General & 2 others; Equality Now & 9 others (Interested Parties); Katiba Institute & another (Amicus Curiae) (Constitutional Petition 244 of 2019) [2021] KEHC 450 (KLR) (Constitutional and Human Rights) (17 March 2021), available at http://kenyalaw.org/caselaw/cases/view/209223/ ]  [25:  Section 19 (3) permits a surgical operation if it is necessary for that person’s physical or mental health, or at any stage of labour or after birth, if it is connected with the labour or birth. This section basically promotes the medicalization of FGM. ] 

38. In 2021, the Office of the Director of Public Prosecutions launched the Standard Operating Procedures Manual and Rapid Reference Guide on Prosecution of Female Genital Mutilation cases. Additionally, the Anti-FGM Board launched the Pasha Mobile App in Kuria to enhance reporting and responses to FGM cases and enable survivors to access legal aid and psychosocial support. County Governments, in partnership with the national Government and local and international organizations, have adopted anti-FGM policies and strategies.[footnoteRef:26] [26:  See https://www.kenyanews.go.ke/migori-adapts-new-strategy-in-the-fight-against-fgm/, https://www.kenyanews.go.ke/narok-county-anti-fgm-policy-launched/. ] 

Proposed Recommendation:
39. The State to conduct an up-to-date survey on the status of child and forced marriages in the country to enable meaningful interventions and address the key drivers of child and forced marriages. 
Information on measures taken and their impact on the implementation of the Community Land Act, 2016
40. Implementation of the Community Land Act has been difficult mainly due to unresolved historical land injustices (HLI) claims. The National Land Commission has implemented various strategies to enhance efficiency and swiftness in the process of admitting, hearing, determining and gazetting HLI claims to comply with the set statutory deadline of 21st September 2026. Some of these strategies include: increasing awareness and collaboration, digitalization of the HLI Records Management, and developing an HLI database that can continuously be updated.[footnoteRef:27] [27:  National Land Commission 2022/2023 Annual Report, available at https://landcommission.go.ke/download/annual-report-2022-23-2/?wpdmdl=20105&refresh=65def6b27dfba1709110962 page 52] 

41. Efforts have been made to transition group ranches into community land. However, this process has been slow. As of May 2023, only 46 out of 315 group ranches had fully transitioned. The main barriers to this transition include conflicts among group members (39.7%), financial constraints (22.5%), lack of information on the transition processes (20.6%), and registration challenges (17.2%).[footnoteRef:28] [28:  National Land Commission, NAMATI. “Monitoring the transition of group ranches to community land in Kenya: A case study of Laikipia, Kajiado, West Pokot and Samburu Counties.” (September 2023). Available at https://namati.org/wp-content/uploads/2023/10/Monitoring-the-Transition-of-Group-Ranches-to-Community-Land-in-Kenya_09102023.pdf ] 

42. Other Government initiatives include the development of a National Land Use Policy Implementation Monitoring and Evaluation Tool to guide implementing agencies in monitoring and reporting on the implementation of the National Land Policy. A Nairobi Land Justice Working Group has been established to identify the root causes of land disputes in the identified five zones of Nairobi City County and recommend effective interventions. An investigation and inquiry practitioner guide for conducting land-related investigations was launched in January 2024.  In addition, the Kenya Natural Resource Atlas and Geoportal was launched in December 2023. The Atlas seeks to identify, map, and document all natural resources in Kenya, provide access to information, and a framework for valuing services derived from natural resources.[footnoteRef:29] [29:  See https://landcommission.go.ke/portfolio/nlc-hands-over-national-land-policy-to-the-national-government-copy-8/ ] 

Proposed Recommendations:
43. The State to facilitate the development of community land inventories to document land rights, land use, and land history within communities and resolve disputes over communal land through alternative dispute resolution mechanisms as well as provide clear legal guidelines to prevent and/or manage emerging conflicts. 

Measures taken to ensure the right to housing
44. The Government of Kenya has initiated an affordable housing Programme and has developed a law that sets up a special tax to fulfill the intent of the National Housing Policy and the Bottom-Up Economic Transformation Agenda (BETA). The Affordable Housing Act seeks to give effect to Article 43 (1) (b) of the Constitution of Kenya and provide a framework for affordable housing.
45. However, there are no clear statistics currently giving the status of housing. The 2019 Kenya Population and Housing Census, gives statistics on the types of houses Kenyans occupy, the construction materials but does not give the housing deficits nor does it give the habitability of the said houses through a gender and disability lens. 
Measures taken and their impact on the right to physical and mental health 
46. The Ministry of Health reviewed the disability classification tool and expanded the disabilities categories to physical disability, visual impairment, maxillofacial, hearing, speech & language and communication, progressive disorders, and mental intellectual disabilities. In addition, the Ministry developed the Disability Medical Assessment and Categorization Guidelines, 2022 .
47. In terms of reproductive health, the National Reproductive Health Policy 2022-2032 is cognizant that persons with disabilities have special reproductive health needs and thus the Policy integrates reproductive health services that are responsive to the needs of persons with disabilities. Through the Linda Mama Program[footnoteRef:30], critical reproductive health services are offered free of charge to among others, persons with disabilities. [30:  The Linda Mama Program is a public funded health scheme that ensures pregnant women and girls have access to quality and affordable health services. ] 

48. In order to cater to the health needs of the vulnerable and marginalized groups, the Ministry of Health through the Vulnerable Groups Planning Framework maps out the unique health needs of persons with disabilities, refugees, and host communities.[footnoteRef:31]  [31:  Building Resilient and Responsive Health System: Vulnerable Groups Planning Framework accessible at https://health.go.ke/sites/default/files/202312/BREHS%20Vulnerable%20Groups%20Planning%20Framework%20%28VGPF%29.pdf ] 

49. It is important that any implementation of the right to health for persons with disabilities, particularly women and girls with disabilities be in line with the Committee on the Rights of Persons with Disability as well as the Committee on the Elimination of all Forms of Discrimination Against Women concluding observations to Kenya to establish mechanisms to monitor health-care facilities; adopt measures to prohibit forced sterilization and ensure that adequate information is provided in accessible formats for all women and girls with disabilities concerning their sexual and reproductive rights as well as strengthen efforts to reduce the high maternal mortality rate and ensure access for all women, including women with disabilities and women in prostitution, to health-care facilities and medical assistance by trained personnel, especially in rural areas. 
Proposed Recommendation:
50. The State to ensure information on sexual and reproductive health is accessible in all formats including braille and audio-visual recordings as well as for migrants, asylum seekers, and refugees. 
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