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Submission by the Documentary and Advisory Centre on Racial Discrimination, Denmark (DACoRD) to the UN Committee on the Elimination of Racial Discrimination at its 69th session on the consideration of the 16th and 17th periodic reports of DENMARK.

DACoRD reserves the right to make additional comments to the 16th and 17th periodic reports of Denmark, and is aware of the guidelines for submission of comments by NGOs submitted later than 11 June 2006.

Submission by the Documentary and Advisory Centre on Racial Discrimination, Denmark (DACoRD) to the UN Committee on the Elimination of Racial Discrimination at its 69th session on the consideration of the 16th and 17th periodic reports of DENMARK.

Issues covered by CERD article 2:

Article 2 (c): Each State Party shall take effective measures to  review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations, which have the effect of creating or perpetuating racial discrimination wherever it exists
Special introduction allowance. 
The Act on an Active Social Policy
 and the Act on Integration
 were amended in 2002, whereby the Government introduced new principles for entitlement to cash benefit allowances. Only persons who have resided lawfully in Denmark for at least seven out of the preceding eight years are entitled to the full amount of cash benefits. Persons who do not meet the residence requirement, but otherwise satisfy the conditions laid down by the regulations, will be entitled to a starting allowance benefit which is lower cash benefit allowance than the ordinary cash benefit allowance.

The Government argued that such a regulation was necessary in order to serve the purpose of increasing employment within the group of persons on social cash benefit allowances:

“In this way the rules will promote the labour market integration of foreigners and thus their general integration in the Danish society.”

In its 16th and 17th periodic report submitted to CERD on 8th January 2005 the State Party states again, that the lower cash benefit is primarily aimed at foreigners and that the regulation was to support better integration:

“According to the Act, social benefits for newly arrived immigrants and refugees are reduced in order to entice these groups to seek employment”.

Newly arrived families with refugee status in Denmark have since July 2002 been receiving a starting allowance. This group of persons is particularly vulnerable e.g. to Posttraumatic Disorder Symptoms, and therefore has a need for adequate support. Families receiving the starting allowance have at their disposal only between 56 and 73 per cent of the amount of money deemed necessary to live on as a discount budget in Denmark.

This instrument has been much criticised by Amnesty International and UNHCR, as they worry that the very low Starting allowance creates poverty and is discriminatory. According to Amnesty International´s press release of 5th April 2005, 64 per cent of people who receive starting allowance live in poverty and face difficulties in participating in social life because of tight money flow.

The UNHCR has ascertained that the starting allowance in the Danish legislation is not equitable. They state that the starting allowance is contrary to article 23 of the Convention relating to the Status of Refugees.  This was put forward in the comments from UNHCR
 to the drafting of the Bill introducing the starting allowance:

“During UNHCR´s meetings with Danish Government officials on 24 January and 28 February, questions were raised about aspects of the policy proposal in the context of Articles 23 and 24 of the 1951 Refugee Convention. Moreover, the question was put as to whether it was equitable to compare a returning Dane to a refugee for the purposes of assessing the need for social welfare benefits. With regard to international refugee law, Article 23 of the 1951 Refugee Convention promotes the equal treatment of refugees with nationals, but as such, i.e. not with selected sub-categories of nationals. There is no reference in the Article to nationals “in the same circumstances”, as otherwise appears in some articles of the Convention. In any case, clearly a refugee who does not have the same background in and knowledge of the society, the same social and family ties, a comparable grasp of the language, or an economic base on par with a returning Danish citizen, could not be said to be in a comparable position.”

 UNHCR later confirmed its position in letter
 to Mr. Christian Friis Bach, former Chairman of Mellemfolkeligt samvirke, a Danish humanitarian organisation, where it very clear was stated:

”In particular, UNHCR is of the view that differential payment of social welfare benefits to refugees is not equitable.” 

This concern has also been acknowledged by the report from the European Committee on Social Rights from 2004 as well where it is stated on page 20 of the report:

 “The Committee also notes that section 11 of the Act on an Active Social policy henceforth applies a distinction between “assistance allowance” and “starting allowance”. <…> Although the residence requirement in principle applies to Danish nationals and foreign nationals (except, where applicable, EU/EEA nationals), the Committee considers that the requirement in practice restricts access of foreign nationals to assistance to a much larger extent. It therefore amounts to indirect discrimination, which is not in conformity with the Charter.”

DACoRD urges the Commission to make recommendations on this issue.

Incorporation of the Convention into Danish law

Denmark has still not incorporated the International Convention on the Elimination of All Forms of Racial Discrimination into Danish law.

DACoRD notes that the Government in its 16th and 17th periodic report to the Committee states, that Denmark – despite the lack of incorporation – fully respects the provisions of the Convention.

In the meantime DACoRD is of the opinion that the Convention is not being used by the authorities in the same manner as it would be, had it been incorporated. This perception is based on numerous cases of rejection by the prosecuting authority and the State Attorney to raise charges for racist statements made by e.g. members of Parliament or other persons participating in the public debate.

The legal provision in the Danish penal Code covering racist statements is section 266 b which reads as follows: 

“(1) Any person who, publicly or with the intention of wider dissemination, makes a statement or imparts other information by which a group of people are threatened, insulted or degraded on account of their race, colour, national or ethnic origin, religion or sexual inclination shall be liable to a fine or to imprisonment for any term not exceeding two years.

(2) When the sentence is meted out, the fact that the offence is in the nature of propaganda activities shall be considered an aggravating circumstance.”

DACoRD has on several occasions made complaints to the prosecuting authority on behalf of persons who have felt aggrieved by statements covered by the Danish Penal Code section 266b. A number of these complaints have been rejected on the grounds that the prosecuting authority was of the opinion that the statements would not lead to conviction in a court of law. Furthermore, the State Attorney has in a case filed by DACoRD concerning racist statements made by Member of Parliament for the Danish Peoples Party Ms. Louise Frevert stated that:

”The section (section 266 b in the Danish Penal Code, ed.) must be interpreted in concurrency with the principles of freedom of expression laid down in the Danish Constitution section 77 and the European Convention on Human Rights article 10,  which implies that section 266 b of the penal code must be interpreted narrowly under concern of the freedom of expression”.

Nothing is mentioned of the Convention on the Elimination of All Forms of Racial Discrimination, presumably given the fact that it is not an integrated part of Danish law.

Issues covered by CERD article 4 and 6:

Article 4:States Parties condemn all propaganda and all organizations which are based on ideas or theories of superiority of one race or group of persons of one colour or ethnic origin, or which attempt to justify or promote racial hatred and discrimination in any form, and undertake to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, such discrimination and, to this end, with due regard to the principles embodied in the Universal Declaration of Human Rights and the rights expressly set forth in article 5 of this Convention, inter alia;

(a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof;
Article 6: States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination.”

Lack of examination by the Danish courts of cases of hate speech

Another example of the absence of any consideration of the Convention is the Attorney Generals assessment of whether the Danish newspaper Jyllands-Posten could be prosecuted for the publishing of the ”Mohammed–drawings”. The case was initially brought before the State Attorney of Viborg County by an individual who felt aggrieved by the drawings. The State Attorney of Viborg County processed the case under section 266b as well as section 140 under the Danish penal code covering statements of blasphemous nature. The State Attorney rejected the complaint stating that it was not likely that the case would lead to a conviction of the newspaper. The Attorney General supported this view with a thorough investigation of section 266b and section 141 of the Danish penal Code in comparison with the Danish Constitution section 77 (freedom of expression) and The European Convention on Human Rights Art. 10 (freedom of expression). The Convention on the Elimination of All Forms of Racial Discrimination is only mentioned in relation to the preparatory work related to section 266 b and is not used as a direct source of law. 
DACoRD has expressed concern that the public prosecutors often dismiss complaints like the above mentioned about hate speech. The prosecutors often refer to the wider freedom of expression enjoyed by for instance politicians, and the importance of protecting this. The Supreme Court has, however, on 23rd August 2003, set an important precedent in regard to this issue, when it stated that the wide freedom of expression about controversial matters does not grant exemption from punishment, despite the political purpose of the expression, if the expression is insulting and demeaning. It would have been desirable for the judgement to have had an impact on the practise of the prosecutors.

In para. 10 of its concluding observations concerning Denmark´s fifteenth periodic report
 the Committee recommended the Danish Government to closely monitor the reported increase of hate speech in Denmark:

“The Committee is aware of reports of an increase in hate speech in Denmark. While it acknowledges the need for balance between freedom of expression and measures to eradicate racist abuse and stereotyping, the Committee recommends that the State Party carefully monitor such speech for possible violations of articles 2 and 4 of the Convention. In this regard, the Committee invites the State Party to take particular note of paragraphs 85 and 115 of the Durban Declaration and Programme of Action, respectively, which highlight the key role of politicians and political parties in combating racism, racial discrimination, xenophobia and related intolerance. (…)”

DACoRD notes that the Danish Government in its Seventeenth periodic report to the Committee in para. 84 as a reply to the Committee´s recommendations on the subject states:

“The Danish Government gives high priority to the fight against discrimination in any form, including hate speech. The number of criminal proceedings against politicians for violating section 266 b of the Danish Criminal Code mentioned above with regard to article 6, illustrates i.a. that the prosecution authorities and the courts do not hesitate to set limits for the freedom of expression for politicians when the said politicians have uttered racist comments, in some cases even comments bordering on hate speech.”

The Government refers to statistic material in paragraph 78 which shows violations of section 266 b divided into three categories; number of cases prosecuted, number of persons indicted in the cases prosecuted and number of cases where charges were withdrawn. Apparently the numbers represent decided cases before the Danish courts. 

DACoRD has different statistic material concerning incidents of hate speech which is provided to us by the Danish Police.  

Yearly statistics of filed complaints have been presented in the table below.

	Year
	Number of complaints


	2005
	54

	2004
	27

	2003
	28

	2002
	36

	2001
	65

	2000
	37


Since 2001, the number of complaints has decreased in the following three years, but then the number of complaints increased in 2005. The culmination in 2001 was probably the result of September 11, which caused a short-term, isolated and non-organized attack on immigrants
, and the increase in 2005 may be explained by the terror attack in July 2005 in London. However, apart from the similar situation regarding terror attacks in the years 2001 and 2005, both years were election years in Denmark (both local election and general election), and as the political discourse in Denmark is rather harsh when it comes to immigration and integration issues, which are always a topic during election campaigns in Denmark, the debates may influence the tension in society. 

In 1992 the Chief Superintendent of the Danish Security Intelligence Service (PET), sent a circular to all police districts in Denmark stating that all criminal incidents (including arson, vandalism, violence, etc.) with a suspected racist motive must be reported to PET. The records produced by PET cover only “racist/religious” actions without categorizing them as islamophobic or anything else, as the ethnic origin and religious affiliation of the victims are rarely described.

	PET RECORDS 2000-2005


	Year
	Number of incidents

	2005
	81

	2004
	36

	2003
	52

	2002
	68

	2001
	116

	2000
	28


Statistics on hate speech and PET’s records of criminal incidents follow the same trend with a declining rate of incidents after 2001, and then an increase in 2005. 

The weakness of the police statistics and records is, that far from all incidents are likely to be reported to the police, and it seems that not all incidents reported to the police are forwarded to PET, according to the 1992 circular from the Chief Superintendent of the Danish Security Intelligence Service (PET). Besides, PET noted in its annual report 2003 page 18, that it is aware that there may be some reservation among ethnic minorities to report incidents of racist violence and crimes, as it is the common impression that the victim will not be taken seriously or will be met with scepticism.

DACoRD urges the Committee to take the above mentioned statistics into consideration since it documents the already reported increase in cases of hate speech between 2002 and 2005. The point is that very few of the cases ever reaches the court rooms as they are being rejected by the police, as mentioned above.

In Communication No. 34/2004
 the Committee examined a case brought before the Committee by DACoRD on behalf of an individual claiming to be the victim of violations by Denmark of articles 2, paragraph 1 (d), 4 and 6 of the Convention.

The case concerned a letter from Ms. Pia Kjærsgaard, member of the Danish Parliament for the Danish Peoples Party published in the Danish newspaper Kristeligt Dagblad. The letter – in rough - made a comparison of a Danish Somali organisation and paedophiles in the sense that the Somali organisation had been heard on the preparation of a new bill banning female circumcision which – according to Ms. Pia Kjærsgaard – was the same as consulting the association of paedophiles on a bill banning sex with children.

An investigation of the matter was rejected both by the Copenhagen police and later by the Public Prosecutor on the grounds that the statements at hand were made during a current political debate and that it would not be likely that the statements would lead to a conviction.

The Committee stated in its consideration of the merits para. 7.3 that:

”The Committee observes that it does not suffice, for purposes of article 4 of the Convention, merely to declare acts of racial discrimination punishable on paper. Rather, criminal laws and other legal provisions prohibiting racial discrimination must also be effectively implemented by the competent national tribunals and other State institutions. This obligation is implicit in article 4 of the Convention, under which State parties “undertake to adopt immediate and positive measures” to eradicate all incitement to, or acts of, racial discrimination. (…)” 

In para. 7.6 the Committee states:

“In the light of the State Party´s failure to carry out an effective investigation to determine whether or not an act of racial discrimination had taken place, the Committee concludes that articles 2, paragraph 1 (d), and 4 of the Convention have been violated. The lack of an effective investigation into the petitioner´s complaint under section 266 (b) of the Criminal Code also violated his right, under article 6 of the Convention, to effective protection and remedies against the reported act of racial discrimination.”

The Minister of Justice, Ms. Lene Espersen, subsequently expressed that she did not understand the criticism of the Committee, as the case regarded a letter to the editor, and that the question of proof therefore was simple. She further stated that there is a wide freedom of expression in Denmark, and that the Danish society will have to rely on the ability of the courts to use section 266b when needed.
 

However, the case was never brought before the courts which is the real problem in relation to these types of cases.

Cutting of funds to NGO´s

The amount of money allocated by the Danish state party to the work focused on combating racial discrimination has been reduced drastically since the Race Equality directive was passed in 2000. 

The Board for Ethnic Equality:

In 1993 the Board for Ethnic Equal Treatment was established by law ( as a specialised public body). In 2000, 2001, and 2002 the Board for Ethnic Equality was granted 6.1 million Danish Kroner per year to fulfil its job to promote ethnic equality in Danish society. The Board was closed at the end of 2002.
The Documentation and Advisory Centre on Racial Discrimination (DACoRD):

In 2000 and 2001 DACoRD was granted 1.8 million Danish kroner per year to fulfil its job to support victims of racial discrimination. In 2002 it was granted 0.15 million Danish Crowns, as a gesture from the state party to make sure that DACoRD had the necessary funds to pay salary to its employees in their term of termination. After the election in November 2001 the government had entered an agreement with the Danish People's Party to remove the funding for DACoRD, which meant that DACoRD had to sack most employees.
The Danish Centre for Human Rights:

The Danish Centre for Human Rights had been working in the human rights area in Denmark and internationally for more than a decade when it was replaced by the Danish Institute for Human Rights in 2003. The primary funding of the centre was provided by the Danish Ministry of Foreign Affairs, and the centre had had racism as a focus area for a long time. It is not possible to determine how much money was allocated to the work focused on racism, but the centre has undoubtedly invested money in the area in 2000 and the following years, in connection to the Durban conference in 2001 and follow up activities.

The Danish Institute for Human Rights (DIHR):

In 2003 DIHR was established by law. In 2003 the institute used 2.4 million Danish Kroner on statutory equality treatment, which amounted to 21 per cent of the use of funding for professional and equal treatment activities granted by the state. In 2004 the amount was 4.9 million Danish Kroner, which amounted to 40 per cent of the use of funding for professional and equal treatment activities granted by the state. In this connection it must be pointed out that the equal treatment activities are not earmarked for ethnic equal treatment and combating racism, but are used in a broad equal treatment perspective, including combating discrimination on the grounds of handicap, religion, age, and sexual orientation.

Other organizations working within the field of anti-discrimination also lost their funding e.g. the NGO SOS against Racism, who now is surviving by contributions and membership fees from their members. Moreover, additional ethnic organisations such as POEM, INSAM etc. had to close down their activities as they lost all financial support from the Government. 

Public funding for ethnic equal treatment and the fight against racism 2000-2004 can be listed as below. The figures for 2005 in regards to DIHR have not been published yet, but since the Board for Ethnic Equality and the Danish Centre for Human Rights no longer exist, these institutions have not received money in 2005. DACoRD has not received any public funding in 2005. The below mentioned figures are listed in millions (Kroners).
	
	2000
	2001
	2002
	2003
	2004

	The Board for Ethnic Equality
	6.1
	6.1
	6.1
	0
	0

	DACoRD
	1.8
	1.8
	0.15
	0
	0

	The Danish Centre for Human Rights
	?
	?
	?
	0
	0

	DIHR
	0
	0
	0
	2.4
	4.9

	Total
	7.9
	7.9
	6.25
	2.4
	4.9


It paints a clear picture that the funding in the area has decreased since the directive was passed in 2000 as a result of the change of government in Denmark in 2001.

Another consequence of the cutbacks of subsidies was that the cooperation and co-existence that had existed among NGOs in the field, was also affected. The organisations faced with shortage of funding had to seek other funding possibilities. As alternative funding possibilities in the field of integration, immigration and anti-discrimination are very limited; the organisations became competitors with each other. Another reason for the split among the organisations was the fact that the Government, parallel with the subsidy cutbacks, opened new funding pools which had the purpose of generating the Governments policies. In order to survive the organisations applied to the new pools with no regard to each others’ expertise or concrete field of work, thereby creating an atmosphere of animosity and distrust.

The Committee made the following recommendation to Denmark in its concluding observations in 2002
:

(13) “The Committee commends the State Party for having invested in its human rights institutions and in a number of non-governmental organizations, which have promoted human rights and served the needs of minority groups, but is concerned by plans to reduce the level of funds and the potential Impact this would have on the NGO´s concerned. (…) It is concerned about the withdrawal of funds from certain NGOs. The Committee recommends that the State party include information on this matter in its next periodic report.”

Also the UN Committee on the Elimination of Discrimination against Women (CEDAW) raised concern on the subject on its fifty-seventh session in 2002:

“(323) The Committee is concerned at the closure of the Danish Board for Ethnic Equality, which had been established in June 1997, inter alia, to provide advice on the question of discrimination and ethnic equality for the Danish Parliament, the Government, the central and local administration and private organizations, and the Danish National Centre for Research and Information on Gender Equality, which had been established in May 2000 under the Act on Gender Equality. The Committee notes that some of the work of the former Centre will be done without State funding under different institutional arrangements.”

“324) The Committee recommends that the State party reconsider its decision to close these two institutions and continue, in all circumstances, to earmark funds for their activities if those will be undertaken under other institutional arrangements, to enable them to continue their independent contribution to the achievement of gender equality in the State party.”

In its seventeenth periodic report Denmark replies on the issue to CERD:

“(166) As regards the protection of ethnic minorities, specific powers have been assigned to the Institute for Human Rights and specific funding allocated to the Institute for this purpose. Thus, the Institute for Human Rights has been established as the Danish body for the promotion of equal treatment as required by Article 13 in the EU-directive on Racial Equality concerning prohibition against racial discrimination outside the labour market (2000/43/EU).

(167) In accordance with the requirements of Article 13 in the Directive, the Institute has been given the power to assist victims of discrimination, to conduct surveys concerning discrimination and to publish reports and make recommendations on discrimination. In this regard the Institute replaces the former Board of Ethnic Equality.” 

DACoRD would like to raise to the Committee´s attention the following facts concerning the given mandate to the Institute in relation to the above mentioned power to assist victims of discrimination given by the Danish Government:

The Danish Institute for Human Rights established the Complaints Committee for Ethnic Equal Treatment (the Complaints Committee) after the adoption of Act No. 374 of 28th May 2003 on Ethnic Equal Treatment.

The committee cannot recommend free legal aid if the evidence of discrimination, based on race or ethnicity, can be contested, or is not as clear as a bell. The committee does not have a mandate to hear witness or otherwise examine the facts of a case, and many cases have to be dismissed on this unfortunate ground.

The committee has, in a letter dated 5th July 2005 to the Ministry of Refugee, Immigration and Integration Affairs, stated that, as article 13 of the directive states that victims of discrimination should be provided assistance in a way that effectively secures the enforcement of the directive. The committee suggest that the legislation is amended to give the committee a mandate to recommend free legal aid in cases the committee now has to reject, because they demand presentation of evidence in the form of testimonies from parties or witnesses, but where the committee assess that the complainant has a reasonable case, which ought to be tried in court.

In this connection it should be mentioned that the withdrawal of financial support to NGOs supporting victims of racial discrimination, de facto, resulted in protection degradation, contrary to article 6 of Directive 2000/43/EC, until the establishment of the Complaints Committee in the summer of 2003. This degradation of the level of protection lasted in regard to labour market issues until the spring of 2004, when the Act on the Prohibition of Differential Treatment in the Labour Market was amended, and the Committee was given the mandate, to some extent, to examine cases relating to the labour market. This protection gap must likewise be considered contrary to article 8 of Framework Directive 2000/78/EC. However, the Government considered the expansion of the mandate regarding the labour market an act of good practice, as they did not consider it an obligation according to the Race Equality Directive.

The Complaints Committee, in the first two years of its existence, has not had a very high “success-rate” if you look at it from the victims’ perspective. The number of complaints received in the period May 2003 – January 2006 is 186 in total. 48 cases are still pending. 51 cases have been rejected as ill-founded, or have been found to fall outside the Committee’s mandate. In 50 cases the plaintiffs withdrew the complaints or did not respond to requests to provide more information. No violation of the act was found in 26 cases. In 7 cases a violation was found.

DACoRD urges the Committee to make recommendations concerning this poor protection for victims of racial discrimination which we find is a violation of the Conventions article 6.

The Danish Government further states in its seventeenth periodic report:

“(174) The Government allocates funding to a large number of organisations, including NGOs and individual projects within the field of integration and anti-discrimination policy. Since its fifteenth periodic report (CERD/C/408/Add.1), additional funding has been set aside for the promotion of equal treatment and tolerance. In total, a sum of 5,1 mill. DKK has been reserved in 2004 – 2005 for this purpose in connection with the implementation of the Government´s Action Plan on Equal Treatment.”

DACoRD urges the Committee to make inquiries as to which organizations and projects the Government is referring to, since DACoRD – as one of the only NGOs in Denmark working within the anti-discrimination field based on ethnic origin - has applied for funding several times without positive response.

Bilingual children
DACoRD would like to raise attention to the following issues in relation to the practice in Danish child-care institutions concerning bilingual children.

DACoRD conducted a survey in 2002 concerning cultural related barriers in the pedagogical work area. The report
 showed that a number of the interviewed teachers with a minority background have experiences of childcare-institutions where they were not allowed to speak their mother tongue with the children who spoke the same language.

The report is supported by data from other surveys, for instance a graduation report
 from the Danish National Institute of Social Research where it is concluded that 27 per cent of bilingual mothers with children in day-care inform that the child is not allowed to speak its mother tongue in the childcare-institution or the day-care.

Yet another survey, concerning discrimination of Muslim women in Europe, holds the same data.
 On page 168 of the survey it is stated:

“A further source of discriminatory treatment in this sector is that some childcare institutions forbid immigrant children to speak their own language with each other, even though they may just have started at the institution and cannot speak one word of Danish. When bilingual teachers have tried to intervene in such situations they received the same message: that they live in Denmark, it is a Danish institution, the children have to speak Danish, and they can speak their mother tongue at home etc.”

During the last meeting held between the UN Committee on the Elimination of All Forms of Racial Discrimination and the Danish authorities these conditions were pointed out as a problem and conclusively the Committee made the following consideration:

“The Committee is concerned that policies and practices such as the housing dispersal policy, the quota system for the admission of minority children to certain crèches and nurseries, and the reported prohibition of the use of the mother tongue in some of these establishments may, though aimed at facilitating integration, lead to indirect discrimination against minorities and refugees. The Committee requests more information on this situation in its next periodic report.
 (our underlining) 

DACoRD has as a consequence of the recommendation from the Committee conducted a spot test in 2003 at different childcare institutions throughout Denmark in order to see if the conditions concerning bilingual children and their right to speak their mother tongue have improved. The spot test has been made based on telephone interviews with representatives from the institutions and the answers from the interviews have consequently been compared.

Out of 60 calls to different childcare institutions, 11 of them did not want to participate in the survey. 23 institutions did not have bilingual children or only very few of them, so they did not have any experiences concerning bilingual children and therefore no politics concerning the right of the child to speak its mother tongue.

26 institutions had between 50 – 90 per cent bilingual children. Most of these institutions had no problem in relation to the children using their mother tongue in the institution and saw it as a resource to have bilingual children to support new children who did not speak Danish.

4 institutions had a direct ban on speaking any other language than Danish in the institutions, so a percentage of 15 % of the institutions are violating the cultural rights of the child to speak its mother tongue. The reason for this prohibition was in every case statements like: “… the child has to learn Danish, it is a Danish institution in Denmark, mother tongue can be spoken at home..”

3 of the 4 institutions had bilingual teachers. In one case there was a total ban on speaking their mother tongue amongst the bilingual teachers. In the other two cases there were restrictions on this right. It can be concluded that in relation to the bilingual teachers, there is a negative attitude towards them using their mother tongue, and it is not seen as a resource in a Danish institution.

The problem relating to the use of mother tongue amongst children and bilingual teachers in Danish childcare institutions is a problem of which the Danish government is not aware. In their fourth periodic report to the Economic and Social Council from 2004 the Government stated:

“According to Act 486 of 1 July 1998, bilingual children in day-care facilities are offered extraordinary support if it assessed that their linguistic development cannot be sufficiently stimulated within the framework of the institution. Also, bilingual children who are not attending day-care facilities have the right of up to 15 hours a week of linguistic stimulation. The municipalities are responsible for the training, and the Ministry of Education has taken several initiatives to motivate, guide and inspire them in this work” (448).

Nothing in this indicates that the government is aware of the problems caused by prohibitions in relation to the speaking of ones mother tongue in Danish day-care institutions, and yet there have been numerous reports during the past years which document the problems in this area. 

In the Governments seventeenth periodic report to CERD
 the Government states in relation to this issue:

“(102) The question of children´s opportunity to speak their mother tongue in day-care facilities is not governed by legislation. However, a new “Guidance for compulsory language stimulation for bilingual pre-school infants” is being prepared for publication in 2005.”

Again, no mention of recognition of the findings of previous surveys on the subject. DACoRD can inform the Committee that the “Guidance for compulsory language stimulation for bilingual pre-school infants”
 which the Government is referring to is primarily a guidance to improve bilinguals conditions to learn more Danish and thereby improve their capability to manage well in the educational system.  

This is off cause very positive but was not the issue raised. The guidance, which is published by the Ministry of Education, has a mention of the positive aspects of e.g. bilingual teachers in day-care institutions and has furthermore a mention of the expediency of speaking of mother tongue amongst the bilingual children, since this could facilitate the initial period for new children in day-care institutions.

Yet – there are no initiatives in the guidance to suggest that the Government has examined – or is planning to examine – whether there is a problem as described above for the bilingual children in relation to their right to speak their mother tongue in praxis. A guideline is welcomed, but this does not necessarily reflect the reality for bilingual children.  

DACoRD has reported these conditions in 2004 to the UN Committee on Economic, Social and Cultural Rights and in 2005 to the UN Committee on the Rights of the Child. The Government has made no mention of the issue in its periodic reports before the Committees. In the sessions between the Committees and the representatives from the Danish Government questions in relation to the possibility for bilingual children to speak their mother tongue were asked, but the Government either did not answer the questions or denied that there were a problem. 

The European Commission against Racism and Intolerance (ECRI) has in its third report on Denmark
 also made notes concerning the conditions for bilingual children. ECRI refers to to the abolition of mandatory teaching of mother tongue as well as reported prohibition to the speaking of mother tongue in so called “reception classes” for minority children:

 “70. ECRI has been informed that all children from minority groups, starting from three year olds, are given a compulsory language test before they start school, to assess their Danish language level. In order to provide them with early-language stimulation, minority children who do not have the requisite language skills are placed in “reception classes” for one or even two years. ECRI notes with concern reports according to which these children are sometimes forbidden from speaking their mother-tongue in these “reception classes”. Moreover, since 2002, only children from the European Union and the European Economic Area Member are entitled to mother-tongue education. Therefore, Municipalities which continue to provide mother-tongue education to children who do not fall in these categories must pay for it themselves.”

“76. ECRI recommends that Denmark provide mother-tongue education to children in a non-discriminatory manner. It further strongly recommends that measures aimed at ensuring ethnic minority children’s integration into the school system should not, in fact, amount to forced assimilation.”

The Danish Prime Minister, Mr. Anders Fogh-Rasmussen reacted to the recommendations from ECRI by stating:

“Den ryger lodret i papirkurven.”

»ECRI laver sin rapport på grundlag af von hørensagen, hvor man hører lidt der og lidt her, og så fører det ind i rapporten. Det kan vi ikke tage alvorligt«,

Translated into English this means:

“It is (the report, ed.) going straight to the bin.”

“ECRI makes its report based on “von hören” where you hear a little here and hear a little there and then put it in the report. We can´t take that seriously.”
DACoRD urges the Committee to make recommendations concerning this issue.  

Issues covered by CERD Article 5(d) (iv) 

Article 5: In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:

(d)IV: The right to marriage and choice of spouse;

The right to family reunification

According to the bill prepared for the 2002 Aliens Act
 , the Danish Government was concerned about incidents of forced marriages amongst ethnic groups, but without having specific numbers as to how many forced marriages occurred. As a result, the legal right of family reunification was withdrawn, and replaced with a provision regulating the right to a residence permit, listing a number of demands such as a rule that both spouses had to be 24 years of age and that the couple had to have a stronger link to Denmark than any other country (aggregating ties). The new provisions have caused a lot of Ethnic Danes to move from Denmark to another EU country in order to live with their foreign spouse, since they can not obtain a residence permit in Denmark, and this has been widely discussed both as a legal and a moral issue in the Danish media. The rules of family reunification have furthermore made it very difficult for ethnic minorities to get a spouse to Denmark, since the demand of aggregating ties is difficult to fulfil if you originally come from another country than Denmark.

According to the 2002 Aliens Act, a residence permit will only be granted to a foreign spouse on the basis of marriage or cohabitation if both parties are over 24 years of age. Until they have both reached this age, they can only hope for family reunion in Denmark under exceptional circumstances.

This amendment has been criticized from different international organs – e.g. by the Commissioner for Human Rights Mr. Alvaro Gil-Robles who suggested other measures against forced marriages such as counselling and mediation and stated concerning the 24-year rule:

“I am convinced that strong investment into such initiatives could bring very positive results, without having to resort to such restrictions as are now provided by a law,whose scope extends far beyond their target and which seriously limit the right of persons of marriageable age to marry and to found a family in Denmark”

Also the UNHCR (United Nations High Commissioner for Refugees) has in its comments on the Danish Aliens Act from October 14 2003 stated:

“UNHCR is further concerned as to the precedent-setting effect the adoption of such amendments in the area of family reunification would have, and notes that even though Denmark is not bound by the Council Directive on the right to family reunification, the current proposal, like the age limit instituted in 2002, appears to go counter to the minimum standards agreed by all other Member States of the European Union”.
 

The Women´s Council in Denmark has also criticized the amendment in the following way:

“In order to secure equal rights for all inhabitants in Denmark, WCD has recommended the government to find other measures to meet forced and arranged marriages than the 24 years age limit for family reunion with spouses”

Several UN Committees have also raised concern in relation to the Danish Aliens Act e.g. the Committee on the Elimination of Discrimination against Women in 2002:

“(345) The Committee regrets the introduction in new legislation of an increase in the age limit for spousal reunification from 18 years to 24 years of age in order to combat forced marriage.

(346) The Committee urges the State party to consider revoking the increase in the age limit for family reunification with spouses, and to explore other ways of combating forced marriages.”

And the UN Committee on Economic, Social and Cultural Rights in 2004:

“(16) The Committee notes with concern that the amendment to the Aliens Act in 2002, which raised the age of the right to reunification of migrant spouses to 25 years, constitutes an impediment to the State party´s obligation to guarantee the enjoyment of the right to family life in Denmark.

(29) The Committee calls upon the State party to take appropriate measures to either repeal or amend the so-called 24-year rule of the 2002 Aliens Act, in line with its obligation to guarantee the enjoyment of the right to family life to all persons in Denmark, without distinction. (…)”

The Committee on the Elimination of All forms of Racial Discrimination has itself raised concerned on this issue as it stated in its concluding observations on Denmark in 2002:

“(14) (…) The Committee is concerned about the impact of the recent (May 2000) amendments to the Aliens Act, particularly as they abolish the statutory right to reunification of spouses under the age of 25 years. The Committee encourages the State party to take effective measures to ensure that the right to family life is guaranteed to all persons in Denmark without distinction. It recommends that the State party report on this issue in its next periodic report.”

Since Denmark has still not made any relaxations of the 24-year rule, and since a lot of people are still prevented to enjoy family life in Denmark because of this rule, DACoRD urges the Committee to make new recommendations concerning this issue.
The requirement that the spouses‘ aggregate ties with Denmark are stronger than those with another country, hits immigrants and second-generation immigrants particularly hard, including those who have lived in Denmark for most of their lives and have become well integrated in society.  In the assessment of whether a couple has stronger ties to Denmark than to any other country weight is put on language, place of birth, type of employment etc. 

In the face of objections to the provision on aggregate ties, an amendment was introduced in 2003
 according to which the aggregate ties requirement is lifted in situations in which the person residing in Denmark has held Danish citizenship for at least 28 years.

DACoRD holds as a fact that the legislation treats in a different manner Danish citizens depending on the period during which the person has held citizenship. If a person obtained the citizenship at birth, the aggregate ties requirement will not be considered if the person is at least 28 years old. However, it continues to be applied in relation to a person who was later naturalised, until the 28 years of citizenship is achieved, unless he or she was born in Denmark or arrived as a child, in which case the length of citizenship requirement is substituted by an equally long residence requirement. These provisions do not guarantee the principle of equality before the law as pointed out by the Commissioner for Human Rights.

This fact is substantiated by the Government itself in its seventeenth periodic report to the Committee as it confirms, that the rule of aggregate ties is meant to regulate family reunification for non-ethnic Danes:
“(117) According to the explanatory notes relating to the current condition of ties, integration is particularly difficult in families where generation upon generation fetch their spouses to Denmark from their own or their parents´ country of origin. Among foreigners and Danish nationals of foreign extraction who live in Denmark, there is a widespread tendency to marry a person from one´s own country of origin, among other reasons due to parental pressure. This tendency contributes to the retention of these persons in a situation where they, more frequently than average, experience problems of isolation and maladjustment in relation to the Danish society. The tendency thus renders the successful integration of foreigners newly arrived in Denmark more difficult.”

The Government does not dispute the fact that nationals who have held Danish citizenship or have resided in Denmark for more than 28 years are being treated differently than those who have not:

“(121) It follows from the explanatory notes relating to the exemption from the condition of ties that persons who have not been nationals for 28 years, but who were born and raised in Denmark or came to Denmark as small children and were raised here, will usually be exempt from the condition of ties if they have resided in Denmark for 28 years. These people are in practice subject to the same treatment as persons who have been Danish nationals for 28 years.” 

DACoRD holds that the rule of aggregate ties as well as the praxis of the rule is in fact discriminatory towards ethnic minorities and in contradiction to article 5 (d) IV of the Convention.

DACoRD urges the Committee to make recommendations concerning this issue.  
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