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l. Introduction

This shadow report on the human rights situatioh®BT people in Jamaica was written and
submitted through the collaborative efforts of Jmadorum for Lesbians, All-Sexuals, & Gays
(J-FLAG), Women for Women (Kingston), Heartland iatice, International Gay and Lesbian
Human Rights Commission (IGLHRC), AIDS-Free WorkFW), and The George Washington
University Law School International Human Rightsn@.*

Jamaica became party to the International Covemar@ivil and Political Rights (“ICCPR”) on
October 3, 1975. Jamaica submitted its secondrtrémoUniversal Periodic Review (“UPR”)
under Article 40 of the ICCPR was in January 1997.its concluding observations in response
to that report, the Human Rights Committee (“HRE&Xpressed its hope at that time that the new
Jamaican Charter of Fundamental Rights and Freedthsirter”) would explicitly prohibit of
discrimination on the grounds of sex, and that emyflict between provisions of Section 24 of
the Jamaican Constitution and the ICCPR be elimifiat Since that time, however, Jamaica,
has not complied with the HRC’s recommendationgthBr than prohibiting discrimination on
the grounds of “sex,” the new Charter prohibitscdimination on the ground of being “male or
female.” This language serves to circumvent ptaies guaranteed under the ICCPR by
excluding from the Charter the prohibition of disgnation on the basis of sexual orientation
and gender identity, which the HRC has found tgphmected grounds under the category of
“sex.” Jamaica failed to submit its third UPR repor2001, but submitted its combined third
and fourth reports on July 20, 2009.

As recently as June 2011, the Human Rights Counaslreaffirmed its commitment to LGBT
issues through passage of Resolution 17/19, ehtideman rights, sexual orientation and
gender identity The passing of this resolution stresses the itapoe of LGBT-identity related

! This report was primarily authored by LaetitiaidgpD ‘11, George Washington University Law Schpahder
the supervision of Professor Shana Tabak of thegee@/ashington University Law School, InternatioHalman
Rights Clinic, with significant assistance providedSupraja Murali (JD Candidate 2012, George Wagbin
University Law School) and Timothy Merlo (JD Canaliel 2012, George Washington University Law School).
Special thanks to Stefano Fabeni (Heartland Alkamirector of Global Initiative for Sexuality aktliman Rights)
for extensive guidance in the drafting of this népand to the numerous Jamaican activists antisoiety
organizations who contributed valuable informati@ports and comments throughout the drafting isfréport.
Questions regarding this report may be addressBdofessor Shana Tabak, George Washington Uniygersit
stabak@law.gwu.edu.

2 U.N. Human Rights Comm. [ICCPRJonsideration of Reports Submitted by States Pauieler Article 40 of the
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A/HRC/17/L.9/Rev.1 (June 17, 2011).



issues within human rights, and underscores that gteps that the Jamaican government must
take in order to bring its laws into complianceiwtihe ICCPR.

I1. Executive Summary

The human rights situation of Lesbian, Gay, Biséxaad Transgender (LGBT) people in
Jamaica is dire. The Jamaican government recenmignded its Constitution, adding a new
Charter of Fundamental Rights and Freedoms (Chartéowever, the Charter does not contain
protection against discrimination on the basisefusl orientation or gender identityln fact
the Jamaican government explicitly excluded pratest on the basis of “sex” and instead
granted protections against discrimination on theugds of being male or female, thus
excluding any possibility for judicial interpretati of the Charter as including protections on the
basis of sexual orientation and gender identity.

Jamaica retains colonial legislation criminalizisgme-sex sexual conddctA constitutional
provision prevents judges from reviewing the cdosbnality of any laws enacted prior to the
adoption of the constitutioh. The only potential manner of overturning theseslas through
legislative mechanisif. However, the legislature has refused to takesstestrike down these
provisions, and the Jamaican Prime Minister hadi@tty stated that he does not support any
attempt to repeal these laws.

Jamaican politicians publically engage in homopbdaigieect? which fosters an atmosphere of
intolerance towards LGBT people within the Jamaigsapulation™® Violence and discrimination
against LGBT individuals is common and widespr&ad.Often the police, the Jamaican
Constabulary Force (“JCF”), are complicit in theséames. Even when the police are not
involved, the government is in violation of its @altions under the International Covenant on
Civil and Political Rights (ICCPR) for failing torgtect, investigate, and prosecute perpetrators
of violence and discrimination against individuais the basis of their sexual orientation or
gender identity?

" The Charter of Rights (and Wrongs) — CommentayAICA GLEANER, April 5, 2011available athttp://jamaica-
gleaner.com/gleaner/20110405/cleisure/cleisure3.htm

® The Offences Against the Person Act §§ 76-77av8ilable at
http://www.moj.gov.jm/laws/statutes/Offences%20Aw%020the%20Person%20Act.pdf.

® Jam. Const. § 26(8).

9 This practice was recently “re-saved” in the Céadf Fundamental Rights and Freedoms. Telephueeview
with Corbin Gordon, J-FLAG (Sept. 14, 2011).

1 «walk for Tolerance” calls for end to Bigotry in Jaaica AIDS-Free World, Apr. 8, 201@vailable at
http://www.aidsfreeworld.org/Our-Issues/HomophaoWialk-for-Tolerance-Calls-for-End-to-Bigotry-in-
Jamaica.asp»Buggery laws firm — PM says life or 15 years fomsosex-offence breachdsmaiCA GLEANER,
Mar. 4, 2009available athttp://jamaica-gleaner.com/gleaner/20090304/lead/1.html.

2Video: Violence and Venom Force Gay Jamaicans to HdeRLDFOCUS2009,available at
http://worldfocus.org/blog/2009/11/10/violence-arehom-force-gay-jamaicans-to-hide/8299/.

13 Sednfra pp. 4-6.

4 Sednfra pp. 10-11.

15 U.N. Human Rights Comm. [ICCPRReneral Commenrio. 31: The Nature of the General Legal Obligation
Imposed on States Parties to the Coven®it3, U.N. Doc. CCPR/C/21/Rev.1/Add. 13 (May 2804) [hereinafter
General Comment No. 31].



Further, the Jamaican government offers no pratestio LGBT individuals. Similarly situated
individuals in opposite-sex and same-sex relatipsshre treated differently under Jamaican
law.'® Transgender persons are afforded no legal retiogrof their preferred gender, which
marginalizes them from the rest of society. Adutdlly, the atmosphere of intolerance denies
LGBT individuals access to minimum state servisesh as health care and police protection.

1. Substantive violations

A. Article 2(1) and Article 26 (Non-discrimination)

Articles 2(1) and 26 of the ICCPR impose obligasiamn each state party not to discriminate
against individuals within its jurisdiction on thmasis of sexual orientation or gender identity.
Article 2(1) states:

Each State Party to the present Covenant undertakespect and to ensure to all
individuals within its territory and subject to figrisdiction the rights recognized
in the present Covenant, without distinction of &md, such as race, colowex
language, religion, political or other opinion, ioatl or social origin, property,
birth or other statu¥

Article 2 imposes both positive and negative oltiages requiring that states parties “adopt
legislative, judicial, administrative, educativedaather appropriate measures” to enforce and
protect these rights.

Article 26 recognizes that:

[a]ll persons are equal before the law and ardledtwithout any discrimination
to the equal protection of the law. In this respéke law shall prohibit any
discrimination and guarantee to all persons egudledfective protection against
discrimination on any ground such as race, coleax language, religion,
political or other opinion, national or social ang property, birth or other
status®’

The HRC has stated that the reference to “sex’rirclés 2(1) and 26 include discrimination on
the basis of sexual orientatiéh.Therefore, under the Covenant, the Governmedawfaica has

an obligation to not discriminate on the basis @fuml orientation, and to implement positive
measures to protect LGBT individuals against dmsgration against them by non-state actors.
The Jamaican government not only fails to meatbtgyations under Articles 2(1) and 26, it also
is directly responsible for creating and fosterarg environment of intolerance and prejudice

% The Family Property (Rights of Spouses) Act, 208& 1.2(1).

" See infrgpp. 7-9.

18 International Covenant on Civil and Political RighG.A. Res. 2200A, 999 U.N.T.S. 171, art. 2(18¢D
16, 1966) (emphasis added) [hereinafter ICCPR].

19 General Comment No. 34upra note 15, 11 6-7.

20|CCPR,supranote 18, art. 26 (emphasis added).

L Toonen v. Australissupranote 4.



against LGBT people within the Jamaican populatiofhis report will address these violations

of Articles 2(1) and 26 through analysis of (1) tdamaican Government’s language of

intolerance and its consequences, (2) Jamaicdisddio protect and investigate violations, (3)

the effects of laws criminalizing same-sex cond(#t,Jamaican Savings Laws that prevent any
constitutional challenge to criminalization of sasex conduct, and (5) differential treatment of

people in same-sex and opposite-sex relationships.

1. Government Language of Intolerance and Its Conseqguees

The Government of Jamaica endorses and encouragdesce and discrimination against LGBT
individuals by state and non-state actors throtgypropagation of homophobic speech. Political
leaders in Jamaica exploit the society’s homophabiarder to garner votes in elections. For
example, during the 2001 elections, the JamaicdolaParty (“JLP”) adopted the song “Chi
Chi Man” by T.0.K?? as a theme song to gain popular support in theseoof its campaign
efforts. This song celebrates the burning anihkjlbf gay merf?> The following is a translation
of the original Jamaican Patois lyrics:

Those who get together in a queer's car

Blaze the fire, let's burn them! (Burn them!!)

Those who drink in a queer bar

Blaze the fire, let's kill them! (Kill them!!)

If they bring it to us, hold on, lots of bulletseggoing to fly
Bullets fly, take up every calico and rat-tat-tat
Rat-tat-tat, every queer has to die Die!

Me and my niggas will make a pact

Queers must die and that's a fatt.

In response to the JLP’s successful campaign, ppestion People’s National Party (“PNP”)
adopted the song “Log On to Progress” as its cagmpslbgan for the 2002 elections, a reference
to a popular song about kicking and stomping onrgap?

22«Chj Chi man” is a derogatory term used to reehomosexuals, made popular by the dancehall gFaDgK. In
Jamaica, “Chi Chi” refers to wood-eating termitghjle “Wood” is one of many words that refers te henisSee
Jamaican Slang Glossary Words and PhraSegAK JAMAICAN .COM, http://www.speakjamaican.com/glossaBge
alsoHated to Death: Homophobia, Violence, and Jamsibl&//AIDS Epidemic, Human Rights Watch at 13, Nov.
2004 ,available at http://www.hrw.org/en/reports/2004/18/hated-death-0.

% Seel eah NelsonJamaican Anti-Gay ‘Murder Music’ Heard by Milliors the US ALTERNET, Dec. 31, 2010,
available athttp://www.alternet.org/rights/149380/jamaican i-ant

gay_'murder_music'_heard_by millions_in_the_us/@pagrhe Fear that Spreads DeaffHE ECONOMIST, Nov.
25, 2004 available athttp://www.economist.com/node/343718&e alsdRegional Meeting of LGBT Activists
from CARICOM States on the Inter-American HumanRsgSystemThe Unatural connexion: Creating Societal
Conflict Through Legal Tools: Laws CriminalizingrBa Sex Sexual Behaviors and Identities and theinaiu
Rights Impact in Caribbean Countriezs (2010) (on file with authors) [hereinaffeme Unatural connexign

24 SeeMurder inna Dancehall, http://www.soulrebels.oegidehall/u_lyrics_chi.htm (last visited May 1, 211

% Nelson,supranote 23;The Unatural connexigrsupranote 23, at 25.



Political leaders also use the media to dissemitietie messages of hatred towards the LGBT
community, justifying their views by appealing tigious doctrine. For example, in September
2010, Prime Minister Bruce Golding defended hiswihat same-sex conduct should remain
illegal in Jamaica on the basis that Jamaica |gsfly ... predominately a Christian country and
a fervently Christian country?® In addition to appealing to religious ideologipsliticians also
appeal to the preservation of the Jamaican cultsra way to validate discrimination against
LGBT individuals. For example, Prime Minister Giolg also stated that “encouragement or
recognition of the appropriateness of the homodektestyle is going to undermine the
effectiveness of [the] family . . . and, in thabpess, undermine the basic fabric of a sociéfy.”
Golding also appeared on a BBC talk show in 200&revthe stated that he would not be
pressured by outsiders to recognize the rightoofdsexual$®

Politicians’ public statements about the LGBT comityiin Jamaica illuminate not only the
level of intolerance, but also ignorance of thauéssfacing that community. For example, in
February 2009, Ernest Smith, the JLP Member ofidadnt (MP) for South West St. Ann,
Jamaica, stated that the JLP was “not saying tiatpgople should be obliterated from the face
of the earth . . . but because your behaviorakpat in breach of all decency . . . do not try to
impose your filth on others, don't force othersamcept you and your filth?® Smith further
charged that reports of violence against LGBT imiligls in Jamaica were myths. Instead, he
alleged that violence against members of the LGBmmunity is committed not as a result of
anti-gay sentiment, but is committed by other LGBdividuals out of jealousy or other internal
conflict>° In blatant disregard of the 2004 revision of Staff Orders for the Jamaica Civil
Service, which prohibits employment discriminatiblsed on sexual orientatidh,Smith
accused the police force of being “overrun with g4¥ He has since apologized not to the
LGBT community, but tothe police for making that statemeft, highlighting the stigma
associated to LGBT status in Jamaica.

Public intolerance of LGBT individuals prevents skoindividuals from amassing political
influence. Either it is impossible for LGBT indddals to obtain political positions, or they must
hide their sexual preference in order to maintaichsa positior? For example, in May 2008

% The Unatural connexion, suprite 23at 17 n. 55 (citing Sept. 25, 2010 interview witle tamaican Prime
Minister).
%" The Unatural connexion, suprete 23at 17 n. 56 (citing Sept. 25, 2010 interview wiie tamaican Prime
Minister).
2 What Jamaica Wants' - Church, Gays Divided on FBBE InterviewJAMAICA GLEANER, May 21, 2008,
available athttp://jamaica-gleaner.com/gleaner/20080521/lead/l.html [hereinaftaVhat Jamaica Warits
;’; Video:Violence and Venom Force Gay Jamaicans to Hidpranote 12.

Id.
31 Staff Orders for the Public Servicgection 13.1.9 (2004) (Jamal,
http://www.oas.org/juridico/spanish/jam_res29.pdf.
32 PNP Ernie Smith on Stance against GalsAICA GLEANER, Feb. 19, 200@vailable athttp://jamaica-
gleaner.com/gleaner/20090219/lead/lead4.html (esiplzaded).
33

Id.
3 An LGBT individual holding office cannot revealsfier sexual orientation or gender identity withautning the
risk of being stripped of his/her offic&see The Unatural Connexion, sup@te 23at 51.



Prime Minister Golding stated on British televisitirat he would not allow homosexuals in his
Cabinet®

Such open dissemination of politicians’ homopholaoguage fosters a culture in which
prejudice against LGBT individuals is not only gaisal but encouraged, which in turn leads to
open violence and discrimination by the civiliarpptation. For example, in 2010, a man named
Kenneth Parchmefft was forced out of his sister's house by men frév community who
believed him to be gay. These men, including Rasit's own 16-year-old cousin, beat him
with boards, stones, and batdfslncidents such as this one reflect a cultureashdiphobia that

is embedded in Jamaica to such an extent thatntialetions towards persons perceived to be
gay go unnoticed by local authorities.

Common acceptance of public hatred towards LGB1lviddals places them in an extremely
vulnerable position, in which their status depritlesm of significant rights within the Jamaican
community. Persecution of LGBT individuals may 9&tr even in death: in April 2007, a mob
attacked a church during the burial of a man whas aiteged to be gay, because protesters
objected to his internment in the church cemel@ryhe reverend conducting the service stated,
"we were conducting the funeral just like any othareral. Every human being has a right to his
or her own lifestyle, and | am disappointed witle thehaviour of the people...If we were
committing the body of an adulterer, murderer, sagr child molester there would be no
problem.”® Unfortunately, intolerance and violent acts sushheese perpetuated by intolerance
of LGBT individuals are commonplace throughout Jamaand are exacerbated by government
complacence and frequent encouragement of thikenatace.

2. Jamaica’s Failure to Protect and Investigate Violabns

Under the ICCPR, the state has a positive dutyntedtigate and bring the perpetrators of
violations of the Covenant to justi¢®. However, the government of Jamaica has demoeadtrat
its unwillingness to protect individuals who sufféolence and discrimination on the basis of
their LGBT status. In fact, the police are frequénlators and are not held accountable for their
actions. Between January 2009 and August 2011 ALE an organization promoting the

human rights of LGBTs, received 17 reports of hohwipc incidents perpetrated by the
police’* For example, in 2008, when Constable Michael leaisicolleagues found out that he

% What Jamaica wantsupranote 28;Buggery laws firm, supraote 11.
% Name has been changed to protect victim’s identity
37 Michael Lee Gay Rumours Left me HomeledsvAicA STAR ONLINE, July 16, 2010available athttp://jamaica-
star.com/thestar/20100716/news/news5.html.
38 Byron McDaniel Burial Riot — Church Stoned at Alleged Homo'’s Fuer Pastor, Mourners Duck for Cover
THE JAMAICA STAR ONLINE, April 10, 2010available athttp://jamaica-
gg;tar.com/thestar/20070410/news/newsl.html.

Id.
0 General Comment No. 34upranote 15, 7 18.
“! Interview with Corbin Gordorsupranote 10.



is gay, they stole and destroyed his personal prpp&onstable Hayden’s supervisors took no
actions to remedy the situation, despite his numereport$? Hayden reported that the other
policemen made him uncomfortable and that as dtrémufeared for his lifé*

Overall, there is a widespread phenomena of ongéailgre to properly investigate crimes
committed against individuals based on sexual tatéom or gender identity. As documented by
Human Rights Watch, in Jamaica crimes against LG@&Jividuals are often dismissed as
“crimes of passion” regardless of the strengthwélence that the crime was based on sexual
identity** The Jamaican failure to protect and investigatations of these crimes is further
discussedinfra at Section E, regarding the states obligationseurftticle 14 of ensuring
individuals’ right to a fair trial.

3. Effects of Laws Criminalizing Same-sex Sexual Condi

The Government of Jamaica continues to criminaiame-sex sexual conddet. Laws that
criminalize same-sex sexual conduct discriminat@rey LGBT individuals and perpetuate the
existing culture of homophobia within Jamaican stci Though these laws are not often
enforced, the HRC has found that mere existendbexfe laws violates Jamaica’s obligations
under the ICCPR® The Government of Jamaica has not taken any stegiscriminalize same-
sex conduct. On the contrary, Prime Minister Guidand Members of Parliament have been
unequivocal about their intention to retain theses’

In its submission to the Human Rights Council ia tontext of the Universal Periodic Review
("UPR”) on August 20, 2010, the Jamaican Governnotaimed that the Jamaican Constitution
affords protections of fundamental rights and foeed, and that “[the Government of Jamaica
respects the rights of all individuals and doesawtdone discrimination or violence on against
any person or group because of their sexual otient&’® The state’s UPR Report cites the
Charter of Fundamental Rights and Freedoms (Catistial Amendment) Bill, introduced in

Parliament in December 1998, and approved in 288 Igroof of Jamaica’s respect for human
rights*® However, the Charter makes no mention of pratactiased on sexual orientation; in

2 Gay Cop Demands Rights — ‘I am Proud, Standintj ¥8ays he is not Being Treated Equally in théideo
Force, HE JAMAICA STAR ONLINE, Feb. 1, 2008, available at http://jamaica-
4sgtar.com/thestar/20080201/news/newsl.html.

Id.
*4 Human Rights Watctsupranote 22.
> Sednfra p. 13 for text of the laws criminalizing same-sexual conduct.
“® Toonen v. Australissupranote 4.
*" Prime Minister Bruce Golding made disparaging rdmin 2009 announcing that he had no intention of
repealing sodomy laws'Walk for Tolerance” calls for end to Bigotry inainaicg supranote 11;Buggery Laws
Firm, supranote 11.
“8 U.N. Human Rights CounciNational Report Submitted in Accordance with Pagguir 15(a) of the annex to the
Human Rights Council Resolution 5/1, Jamafd0, U.N. Doc. A/IHRC/WG.6/9/JAM/1 (Aug. 20, 2010)
[hereinafter Jamaica UPR Report].
“91d. atq 11.



fact, the Charter does not make any mention ofptin on the basis of sex. Instead, it outlaws
discrimination based on being male or fentdléThe Charter's protections of fundamental rights
and freedoms, therefore, do not apply to individuaho suffer discrimination because of their
sexual orientation or gender identity.

Laws criminalizing same-sex conduct have broad egumsnces for the Jamaican LGBT
community. These laws effectively prohibit LGBTdiwiduals from receiving many basic
services because securing access to those sewmedd require those individuals to admit to
committing an activity that is considered crimitglthe law>* For examplelL.GBT individuals
have difficulty acquiring health care services addpo their specific needs because they may
either be hesitant to reveal their sexual orieotato health care professionals, or heath care
professionals may be unwilling to learn or unknalgeable about specific needs of different
populations. This puts LGBT individuals at greatexk of contracting sexually transmitted
infections, including HIV, than their heterosexuaunterparts, due to a lack of appropriate
preventative caré In its August 2010 submission to the UPR, Jamaiewils its efforts to
prevent HIV/AIDS. However, the State’s report makeo reference to improving treatment
options available to LGBT persons as a means oieaiciy that goal. In fact, there is no
mention whatsoever of issues regarding sexual @tien in the report’s health and HIV/AIDS
section?

Health workers in Jamaica reportedly routinely neigt patients with HIV or AIDS by providing
inadequate care or by denying treatment altogetherertain cases, doctors are afraid to touch
infected patients, effectively preventing them frooonducting adequate examinations.
Additionally, those with visible HIV symptoms habeen denied access to public transportation,
making it difficult to access health care faciktieThose who have made it to clinics are
sometimes turned away and subjected to abusive eomsmfrom health care providers,
decreasing the chances that they will get treatmddases have been documented in which
health workers have released confidential medig@rination about HIV/AIDS patients to the
public and other patients by segregating the HI¥itpe@ patients from the other patients.

In addition to the lack of access to health cargises, LGBT individuals also lack access to
protective police services. They are reluctanteport violence because, in addition to police
complicity in violence against LGBTS, victims often cannot report the violence without

0 The Charter of Rights (and Wrongsjipranote 7.

*1 The Unatural Connexiosupranote 23, at 25.

2 HATED TO DEATH, supranote 22, at 44; Statistical evidence shows a taiioa between laws criminalizing
same-sex conduct and HIV prevalence among M3ke Unatural Connexion, supreote 23 at 52.

%3 Jamaica UPR Repogypranote 48, at  55.

> HATED TO DEATH, supranote 22, at 39-44.

* The unatural conectiosppranote 23 pp. 6-7.



admitting their sexual orientation and thereforeriminating themselves under the laws
prohibiting same-sex sexual condgftt.

4. Savings Law Clauses Prevent Challenge of Anti-LGBTaw

Section 26(8) of the Constitution of Jamaica presid

Nothing contained in any law in force immediateBfdre the appointed
day shall be held to be inconsistent with any @& provisions of this
Chapter; and nothing done under the authority of such law shall be
held to be done in contravention of any of thesevisions>’

This practical effect of this section is that iepents judges from reviewing the constitutionality
of criminal laws that were in effect prior to Jacss independence in 1962, when its
constitution was ratification. Such provisions, wmas Savings Law Clauses, prevent LGBT
individuals accused under laws criminalizing same-sexual conduct from seeking judicial
review of the constitutionality of the statute,eanedy that is available to defendants accused of
other criminal laws not implicated by the SavingaM.Clauses. This differential treatment is
justified by the constitutional provision. The HR®@pwever, has consistently held that
constitutional provisions may not be invoked tdifysviolations of the ICCPR®

No steps have been taken by the government to seditds issue; rather, the Jamaican
Parliament has re-saved the existing buggery laviisd new Charter of Fundamental Rights and
Freedoms, through its exclusion of protectionshenliasis of sex (or sexual orientatioh).

5. Differential Treatment of Individuals in Same-sex ad Opposite-sex
Relationships

The HRC has consistently found that laws afforddifjerential treatment of individuals in
same-sex and opposite-sex relationships violatéclar26 of the ICCPR® As discussed
extensivelyinfra in Section J on violations of the right to famlife, Jamaica’s laws enshrine
protections for opposite-sex couples and deny tekase protections to similarly situated same-
sex couples. Furthermore, laws such as thosermatf in although Jamaica’s new Charter of
Rights explicitly recognize rights of heterosexuealationships, but deny people in same-sex
relationship those rights constitute violationghe ICCPR bar against discriminatidn.

% Police blackmail men caught engaging in sexuatioohwith another manThe Unatural Connexion, suprete
23, at 41; Interview with Corbin Gordosupranote 10.

" Jam. Const. § 26(8).

*8 General Comment No. 34upranote 15, 1 4.

%9 The Charter of Rights (and Wrongs), supie 7.

80X v. ColombiaU.N. Human Rights Comm., Commc’n. No. 1361/2003\. Doc. CCPR/C/89/D/1361/2005
(2007); Young v. AustraliaU.N. Human Rights Comm., Commc’n. No. 941/2000\ \Doc.
CCPR/C/78/D/941/2000 (2003).

®1 The Charter of Rights (and Wrongsjipranote 7.

10



B. Article 6 (Right to Life) and Article 7 (Freedom from Cruel, Inhuman,
Degrading Treatment)

Article 6 states that “[e]very human being has ihieerent right to life. This right shall be
protected by law. No one shall be arbitrarily deed of his life.” Article 7 adds that “[nJo one
shall be subjected to torture or to cruel, inhunmandegrading treatment or punishment.”
Despite the obligation that Jamaica has as a ptatg to the treaty to protect individuals from
acts committed by private persons in violation ltg {CCPR, the rights to life and to freedom
from cruel, inhuman, and degrading treatment of IGBdividuals in Jamaica are frequently
violated. The Jamaican government should prevectt siolations by exercising due diligence
to prevent, punish, investigate or redress the l@aused by such acts.

The Jamaican government has failed to protect LGMiividuals from gruesome violence
perpetrated against them by non-state actors. @Asurdented by the Inter-American
Commission on Human Rights in its Preliminary Olsagons after its visit to Jamaica in 2008,
“Defenders of the rights of gays, lesbians, biséxwnd transsexuals have been murdered,
beaten and threatened, and the police have begcized for failing in many instances to
prevent or respond to reports of such violerfée.”J-FLAG documented that in recent years,
attacks against LGBT people increased yearly: There 27 instances of homophobic incidents
in 2009, 51 incidents in 2010, and 62 incidentsveen January and August 20°fIThe mere
frequency and magnitude of these crimes illustilagefailure on the part of the state to protect
LGBT individuals’ rights to life and physical intaty.

Violent crimes against LGBT individuals are gruegoamd frequent. Some of the most striking
incidences of these crimes include:

* In Jurgg 2004, Brian Williamson, the founder of JAE, was found butchered in his
home:

* Also in June 2004, Victor Jarrett was hacked tdldeéaa mob attack triggered by police
officers when they publicly accused him of beirftpatty man.*®

* In November 2005, Steve Harvey, another well-knayay activist, was abducted by a
group of assailants and found dead several hotesdhot in the back and he¥d.

%2 General Comment No. 34upranote 15, 1 8.

%3 Inter-American Commission on Human Rights, Pressase, “IACHR Issues Preliminary Observations @itV
To Jamaica,available d: http://www.cidh.org/comunicados/english/2008(&8&ng.htm.

% Interview with Corbin Gordorsupranote 10.

% SeeAndrew ClunisQUTRAGED! — British Gays use Brian Williamson’s Ereto Push AgendaAMAICA
GLEANER, June 13, 2004vailable athttp://jamaica-gleaner.com/gleaner/20040613/newstiehtml;see also
HATED TODEATH, supranote 22, at 1.

6 Carol J. Williams)n Jamaica, Fatal Attacks Push Homophobia into@pen THE BOSTONGLOBE, Jan. 16,
2005,available at
http://www.boston.com/news/world/articles/2005/@lit_jamaica_fatal_attacks_push_homophobia_into dpen
/.

87 Gary YoungeJamaican Gay Activist Shot Dead after being AbdiicEeE GUARDIAN, Dec. 6, 2005available at
http://www.guardian.co.uk/world/2005/dec/06/gaytgbaryyoungeJamaica: HIV/AIDS Activist Steve Harvey
Mourned HUMAN RIGHTSWATCH, Nov. 30, 2005available athttp://www.hrw.org/en/news/2005/11/30/jamaica-
hivaids-activist-steve-harvey-mourned.
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* In April 2006, rioting students at the Universitfytbe West Indies attacked a student they
believed to be ga$?

* In 2007, after a mob of over 2000 people stonetbamof gay men including gay-rights
activist Gareth Williams, police failed to take iact against members of the mob and in
fact ggaused members of the victimized group whitenapting to isolate them from the
mob.

* In November 2008, Reverend Richard Johnson wabethb®5 times in the rectory of St.
Jude’s Anglican Church in Kingston because he vefis\ed to be gaj’

* In September 2009, the British honorary consulnJoerry, was murdered. The killer
left a note on his body describing him as a “batgn.”*

« In February 2011, Gay rights activist Maurice Tarstin received a death thréat“The
Inter-American Commission asked the State of Jan@cadopt, in agreement with the
beneficiary, the necessary measures to guaransekfeniand physical integrity, and to
inform the IACHR of the steps taken to investigtte facts that led to the adoption of
these precautionary measuré$.” The Jamaican government has yet to contact Mr.
Tomlinson and has failed to bring the perpetraiqustice’*

Not only are LGBT individuals targeted by the gexhgropulation, but they also suffer cruel,
inhumane and discriminating conduct at the handghef Jamaican Constabulary Forces.
Jamaican police frequently harass LGBT individuaighe streets. In July 2010, police officers
blocked access to the “Hip Strip,” a popular erti@rnent zone, and harassed groups of men and
women perceived to be LGBT. As recently as February 2011, the police raidegyabar in
Montego Bay. Approximately twenty police officétked in the door and forcibly evacuated
the bar, beating and pistol-whipping patrons in phecess and shouting anti-gay sl(frsTen
victims had to seek medical treatment as a re$tifteoraid!’

% The ,supranote 23, at 34.

9d.

" Rev. Irene Monroelamaica’s Gay Underground ChristiarGHARGE.ORG, Mar. 17, 2010available at
http://news.change.org/stories/jamaicas-gay-undeargi-christians.

1 Steve Bird & Tim ReidBritish Honorary Consul, John Terry, Murdered inndaica, THE TIMES, Sept. 11, 2009,
available athttp://www.timesonline.co.uk/tol/news/world/us_aadhericas/article6829343.ece.

"2 The email was sent in response to Maurice Tomtilssietter to the editasupranote 75, and stated, "listen
battyman we in jamaica wont endorse r accept yggdts no matter what the fuck u guys try 2 say.r.dget that
through ur thick skulls!!ittnni we have differat culture n upbringing fr north americans or wheereelse.....you

Wockner,supranote 76.
3 Inter-American Commission on Human Rights [IACHR}gecautionary Measures No. 80/11, Maurice Tomiinso
Jamaica, Mar. 21, 201ayailable athttp://www.cidh.org/medidas/2011.eng.htm.
* Email conversation with Maurice Tomlinson, Apri, 2011, on file with authors.
> Maurice Tomlinson, Letter to the Edit@ays Blocked from Hip StrigaMAICA GLEANER, July 11, 2010,
available athttp://jamaica-gleaner.com/gleaner/20100711/letetters2.html The “Hip Strip” is a
“busy Friday-evening location” in Montego Bay poauWwith both locals and tourists for its numeroatedges and
outdoor entertainmenid.
’® Rex Wockner,Jamaican Gay Bar Raided by Poljd@\k PAPERCOM, available at
p}tp://news.pinkpaper.com/NewsStory.aspx?id:4921.

Id.
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Because police sometimes perpetrate crimes adaBBT groups, and because the police refuse
to act and investigate reports of violence andrifignation, LGBT persons are by and large
reluctant to report violence or harassment to thic@. If and when they do report physical
violence to the police, they are routinely denietbhon numerous occasions the police fail to
investigate these complaints and sometimes evestaand detain those they suspect of being
LGBT rather than the perpetratdfs.For example, in 2010 an MSM victim who was clateiole

by a group of 5 men and women went to the policeagsistance. The police told him that “if he
was attackecgain he should point out the perpetrators,” implyingttthe first attack was not
worth investigating, and signaling lack of policatarest in pursuing justice for victims of
violence related to sexual orientation or gendeniity.”

These egregious acts of violence, threats, ancriglimation towards LGBT individuals in
Jamaica fosters an environment of fear and vigbemsecution which is clearly in violation of
Jamaica’s international treaty obligations to pcotke right to life®°

C. Article 3 (Equality between Men and Women)

Article 3 of the ICCPR states: “[tlhe States Partie the present Covenant undertake to ensure
the equal right of men and women to the enjoyméati@ivil and political rights set forth in the
present Covenant.”

Jamaica fails to protect women and transgender \wwagainst crimes committed on the basis of
their sexual orientation and gender identity. Vinmle against lesbian women is prevalent in
Jamaica and the state is unresponsive. Often, sragainst lesbian women and transgender
women are committed in the home, and many aredat@ireport sexual crimes committed
against them for fear that the police will perpétuthe abuse or humiliate théM.

Gender discrimination is entrenched in Jamaicatujl and as a result, domestic violence,
violence committed by a family member, is oftendgd by the polic&? Over 50% of violent
crimes committed against women occur in the hBmé&he problem of domestic violence is
exacerbated for lesbian women, who not only faceletal discrimination but experience
violence and discrimination within their own faregi. Women for Women, the primary
advocacy group for lesbians in Jamaica, has doctadeimcreasing numbers of domestic
violence and rape of lesbian women, but also #aatWwomen feel they can rely on the police for
fear of further victimization from the police theehges®*

8 Hated to Death: Homophobia, Violence, and Jamsil#¥//AIDS Epidemic, Human Rights Watch 10-11, Nov.
2004 ,available at http://www.hrw.org/en/reports/2004/18/hated-death-0The Unatural connexiosupranote
19, 42.
¥ The unatural connexiosupranote 19, at 34.
8 press Release, Inter-Am. C.H.R., IACHR Issuesifirhry Observations on Visit to Jamaica, Inter-ABoH.R.
Doc. 59/08 (Dec. 5, 2008yailable athttp://www.cidh.org/comunicados/english/2008/5&08.htm..
81 Telephone Interview with Corbin Gordon, J-FLAG (§8€l4, 2011)
82 SEXUAL VIOLENCE AGAINSTWOMEN AND GIRLS IN JAMAICA , supranote 69, at 1.
83
Id. at 5.
8 The unatural connexiosupranote 23, at 35
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Gender discrimination also disproportionately affetransgender individuals. In December
2010, the police discovered the dead body of asgamder individual hidden behind a building.
The victim was chopped to dedth.Recently, a group of men raped a thirteen-year-old
transgender individual in Kingstdfi. News coverage of these incidents did not revest any
police investigation into these deaths had occurmed Jamaican activists are not aware of any
action taken to seek accountability for these mgrdétransgender individuals.

In addition to enduring violence and discriminatimmthe basis of their gend&resbian women

in Jamaica are also at risk of persecution becatiieeir sexual orientation. J-FLAG recorded
six cases of corrective rape in 2006, in which megred women in an attempt to “cure” their
sexual preferenc®. In one case, a seventeen-year-old girl was kide@mnd held in captivity
by her mother and pastor for eighteen days. Duhagtime, multiple men repeatedly raped “in
the attempt to ‘make her take man’ and ‘live as Gustructed.”™ In 2008, four cases of
“corrective rapes’ were reported to Women for Wopeerd another three in 2010, including one
that tragically ended in murdét. Although J-FLAG tracks the reports of incidentts as
these’ these numbers are likely under-representativé@factual problem of corrective rapes
because women do not reveal these attacks to arfponfear of further attacks from their
families, upon whom they may be financially depentdéurthermore, in many cases women
refuse to report the attacks to the police for fearetribution from the police themselves
because of their sexual ident®y. In summary, lesbian women have nowhere to tureegk
accountability for or protection from these attagcsigice the government of Jamaica refuses to
provide them with protection from these abuses.

D. Article 17 (Right to Privacy)

Article 17(1) states that “[n]o one shall be subgéecto arbitrary or unlawful interference with his

privacy, family, home or correspondence, nor tawflil attacks on his honour and reputation.”
Moreover, Article 17(2) guarantees this right aaiast private individuals and imposes a duty
on the state “to adopt legislative and other messsto give effect to the prohibition against such
interferences and attacks.”

Jamaica’s laws criminalizing same-sex conduct wolkhe right to privacy under the HRC'’s
jurisprudence as establishedTinonen v. Australid® Jamaican laws that criminalize same-sex
conduct are located in the Offences against theoReAct:

8 Kimmo MatthewsCross Dresser's Body found in Half-Way-TréemaicA OBSERVER Dec. 3, 2010available
at http://www.jamaicaobserver.com/Woman-s-body-founddalf-Way-Tree
8 Telephone Interview with Corbin Gordon, J-FLAG (§8€l4, 2011)
87 Amnesty International, EXUAL VIOLENCE AGAINSTWOMEN AND GIRLS IN JAMAICA : “JUST ALITTLE SEX”, June
21 2006 available athttp://www.amnesty.org/en/library/info/ AMR38/002/2®.
8 Nelson,supranote 23.
zz The unatural connexiosupranote 19, at 35.
Id.
°1 Gordon,supranote 79,
2 Nelson supranote 23
9 U.N. Human Rights Comm. [ICCPR], General Commeat N5: The Right to Respect of Privacy, Family, Hom
and Correspondence, and Protection of Honour apdt&ton (Article 17), 1 1 (April 8, 1988).
% Toonen v. Australissupranote 14.
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Section 76, Unnatural crime” states:

Whoever shall be convicted of the abominable criofe buggery
committed either with mankind or with any animabKtbe liable to be
imprisoned and kept to hard labour for a term xaeeding ten years.

Section 77, Attempt” reads:

Whoever shall attempt to commit the said abominabl®me, or shall be

guilty of any assault with intent to commit the sgnor of any indecent
assault upon any male person, shall be guiltyrofsslemeanor, and being
convicted thereof shall be liable to be imprisof@da term not exceeding
seven years, with or without hard labour.

And, Section 79,0utrages on decencyéads:

Any male person who, in public or private, commits,is party to the
commission of, or procures or attempts to procheecommission by any
male person of, any act of gross indecency wittiteeranale person, shall
be guilty of a misdemeanor, and being convictedeibfeshall be liable at
the discretion of the court to be imprisoned foreem no exceeding 2
years, with or without hard labotft.

Although the buggery law in Jamaica does not explitarget same-sex conduct, “buggery has
become a synonym for same-sex intercourse... isigftthe attention of society on specific
sectors of the populations instead of conddittThe very existence of these laws is in violation
of Article 17, even if, as ifoonen v. Australiathey are rarely enforced.

Denial of status of transgender people, includmg, not limited to, deprivation of the right to
change name and sex, is a violation of the riglgrieacy. InGoodwin v. United Kingdojthe
European Court of Human Rights held that the rightprivacy encompasses the right of
transgender women to change their gender on tegal lidentification paper post-operatitn.
Moreover, Article 17 requires that states take gpgsimeasures to protect the right to privacy.
Jamaican law offers no protections to transgendéeple. Additionally, due to widespread
discrimination, Jamaican transgender people haddfiault time finding professions and are
forced into either sex work or seek out aesthatidgssions, finding work such as hairdressers or
nail technicians®

% The Offences against the Person Adpranote 2, §§ 76-77, 79.
% The unatural connexiosupranote 23, at 18.

° Goodwin v. United Kingdon85 Eur. Ct. H.R. 18, 93 (2002).
% Email with Maurice Tomlinsorsupranote 77.
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Finally, the widespread attacks that LGBT individua Jamaica have suffered in their homes,
as described in Section B of this report, also ttris a violation of the Article 17 right to
privacy. The persecution and harassment that LG&BIividuals suffer on a regular basis may
frequently occur in public places, but also LGBdiinduals are not free from it in the privacy of
their own homes. For example, Women for Womenritess that one of their members who is
a lesbian was forced to leave her neighborhoodaltiee constant harassment, cat-calls and
threats that she suffered when she would walk tbfam her home with her partn®t.In
instances such as these, the state is responsitéeide it has an obligation under Artlce 17 to
protect individuals’ right to enjoyment of privasytheir own homes, and in Jamaica, the
authorities fail on a regular basis to ensurebsic protection for members of the LGBT
community.

E. Article 14 (Right to Fair Trial)

Article 14 guarantees that “all persons shall baaédpefore the courts and tribunals.” The
guarantee of equality applies regardless of thereanf the proceedings before the cdliftt.
Article 14 also requires competence, independenddrapartiality of tribunal$®® Courts fail to
protect the rights of LGBT individuals when victinase not afforded the same benefits and
protections as the rest of the population becatifeed sexual orientation or gender identity. In
its submission under the UPR in August 2010, thealean government detailed its efforts to
reform its justice system. It made absolutely naioe of the treatment of LGBT persotfé.

Article 14 of the ICCPR prohibits judges from alliowy personal bias and prejudice to influence
their decisiond®® In Jamaica, however, judges allow their prejudigainst victims of violence
based on sexual orientation or gender identitynftuénce their decision to grant a lenient
sentence to defendants in criminal proceedings. ekample, defendants accused of murder are
allowed to use the excuse of “self-defense” to smdenient sentences. This defense is
particularly common amongst those accused of cremgaist LGBT individuals, who frequently
claim self-defense against alleged sexual advainoesthe victim, thereby resulting in very few
convictions for those who commit crimes againss thioup. Prince Vale, the killer of the
Reverend Richard Johnson, was convicted on thegehaf manslaughter and sentenced to
twelve years. The jury found Vale guilty of mansiater rather than murder, although he
stabbed Reverend Johnson 25 times, based on hisafiaelf-defense from sexual advant¥s.

In a similar case, Kevon Martin was charged witl thurder of Steve Lindo in Lindo’s own
home. Over the objections of the prosecution at ttase, a magistrate granted bail, indicating

% Interview with Women for Women, with the GW Clinilonday, September 19, 2011, on file with authors.
109 y,N. Human Rights Comm. [ICCPRReneral Commentio. 32 Article 14:Right to Equality before Courtsda
Tribunals and to a Fair Trigl{ 3, U.N. Doc. CCPR/C/GC/32 (Aug. 23, 2007) [watter General Comment No.
32].

0114, at 7 19.

192 3amaica UPR Report gra note 57, 1 88-95.

193 General Comment No. 38upranote 97, { 21.

194 priest’s Killer gets 12 Year€§ONGER Feb. 13 200%vailable at
http://geoconger.wordpress.com/2009/02/13/prietisHgets-12-years-cen-21309-p-8/; The unaturalnexion,
supranote 23, at 33.
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that he believed Martin was acting in self-defewsen he stabbed Lindo with a pair of scissors,
after Lindo allegedly made sexual advances towhairds ®

In Jamaica, there no specific recognition of haimes against individuals who are targeted
based on actual or perceived sexual orientatiomemder identity. Furthermore, often the
victim’'s sexual orientation or gender identity ised as a mitigating, rather than aggravating,
factor in prosecution, as is demonstrated by tiresdents described above.

F. Article 9 (Right to Liberty) and Article 10 (Treatm ent of Individuals
Deprived of Their Liberty)

Article 9 states that “[e]veryone has the rightibeerty and security of person. No one shall be
subjected to arbitrary arrest or detention. No sim&l be deprived of his liberty except on such
grounds and in accordance with such procedureeasstablished by law.” Violations of Articles
9 and 10 are reflected in the Jamaican ConstablHarges practices regarding arrest and
detention of LGBT people, and in the treatment thegure if they are detained.

1. Arbitrary Arrests and Detention by the JCF

The government discriminates against LGBT individuthrough the detention and arrest
practices of the JCF. Jamaica retains numerous tlaat facilitate arbitrary arrest and detention
of LGBT individuals. Jamaican law provides broadccetion for police to detain people on
charges that are not well-defined, such as "suspiof buggery” and “gross indecency”. The
police take advantage of these laws by threateringsting, detaining, and prosecuting people
based on their perception of an individual's genidlemtity or sexual orientatioff® In one
instance, in 2009, a Jamaican police officer whs waspected by another office of having
commé}%?d acts of “gross indecency” with anotheficef was detained for 12 days without
charge:

Additionally, Section 80 of The Offenses Against fherson Act allows police officers to arrest
any person found loitering between 7 p.m. and 6. &etause such behavior provides the
officers with good cause to believe that such a@ewould commit a felony. The Towns and
Communities Act, Section 3(r), allows police tor&st without warrant and based on charges
made by any ‘credible person’ that certain offesyagere committed within view of the charging
party®® The vagueness of Jamaica’s laws against “buggerg’“gross indecency,” combined
with such broad police powers to arrest and detisproportionately affect LGBT individuals’
rights to be free from arbitrary arrest or detemtio

2. Conditions of Detention

195 Man before Court for Killing Alleged Hom@MAICAN OBSERVER Mar. 21, 2011available at
http://www.jamaicaobserver.com/news/Man-before-témrkilling-alleged-homo_8541388.

198 JATED TO DEATH, supranote 23, at 22.

197 The unatural connexiosupranote 23, at 40.

198 HATED TO DEATH, supranote 23, at 22.
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Furthermore, the conditions under which LGBTs aaihed violate Article 9. In August 1997,
the Commissioner of Corrections was alleged to hsaid that “warders and inmates will be
issued with condoms to prevent a further incredsig/AIDS in the prisons.*® After this
statement, which was perceived as acknowledgingntiea had sex with men in prisons, prison
wardens at two maximum-security prisons demandatl ttte Commissioner resign, and they
went on a “sick out” in protest. Riots broke oahd sixteen prisoners were killed because of
they were believed to be homosexuafs.

More recently, in February 2010, the U.N. Speciapporteur on torture and other cruel,
inhumane or degrading treatment or punishment, MdnNowak, conducted a mission to
Jamaica in which he documented the conditions tinees ther&'! He visited police stations
and detention centers to assess detention corglitiafamaica and reported that LGBT people in
detention centers are locked up separately, sudpoger their own protection. However,
because of this “protection,” they suffer “losspoivileges of a punitive character, such as work
and recreation, including the use of the librarg ataying field. In the security section in the
Tower Street centre, detainees were locked upri dalitary cells without a toilet or water, and
had nobody to call for helg?

G. Article 18 (Freedom of Religion)

As stated in Article 18(1), “[e]veryone shall hae right to freedom of thought, conscience and
religion. This right shall include freedom to haweto adopt a religion or belief of his choice,
and freedom, either individually or in communitythviothers and in public or private, to
manifest his religion or belief in worship, obserga, practice and teaching.” Article 18(2)
prohibits denying individuals the “freedom to hawreo adopt a religion or belief of his choice.”

In Jamaica, LGBT faith groups exist, although thengely are forced to operate underground
due to societal persecution and condemnation kil faaders. Research studies regarding the
role of religion in Jamaican culture reflect thtttades toward sexuality are strongly influenced
by religion. In a national survey conducted in @@l noted researcher Professor lan Boxill, the
strongest objections to homosexuality were raigedetigious grounds and the need to “protect
Jamaican society from changing its cultural prastitor the worse.” The survey showed that
81.8% of respondents attend church and 82% deemé&=llmmosexuality to be morally wrong,
as opposed to 3.6% who did not see it as a maaeis Of significance is the fact that 30%
agreed that someone can be homosexual and alscChastian, but 56% believe that it is not
possible to be a homosexual and be religious asdhee time. However, a significant minority
(43%) did not share this vieW® Religious leaders are outspoken about theircsiti of LGBT
people and their conviction that Christians shawuldfy against them. For example, Wellesley
A. Blair, Administrative Bishop for the New TestamtéChurch of God, told the Jamaica Gleaner

1‘1)2 The week that was, August 17-23, prison rio#s SUNDAY GLEANER, Aug. 21, 2007.

Id.
111 U.N. Human Rights Council, Report of the Speciapporteur on torture and other cruel, inhuman gratting
treatment or punishment, Manfred Nowak - Addendwvtission to Jamaica, U.N. Doc. A/HRC/16/52/Add.Z{O
11, 2010) [hereinafter Report on Torture and o@rerel, Inhumane or Degrading Treatment].
124, at 7 47.
3 Homophobia Linked to Education and Socio-Econddtétus Jamaica Forum for Lesbians, All-Sexuals and
Gays, May 17, 201Bvailable athttp://www.jflag.org/2011/05/.
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in February 2007 that he believed “[s]Jodomites vah® caught should be beaten. ‘I believe that
when the court orders lashing, some of those Sadsnwho are caught and some of the
criminals, should be brought in the square of Wady Tree and be lashed and send them
home.” He also stated that he planned to “inflleetice Christian community to target them

(politicians) in the next electiort**

In addition to the persecution that LGBT faith goeusuffer from other religious leaders who
believe that these groups are illegitimate, theseigs often fear seeking the tax-exempt status
enjoyed by other religious groups for fear of biimgattention to themselvés As a result,
LGBT religious groups do not receive same ben#fis other religious groups receive.

H. Article 19 (Freedom of Expression) and 20(2) (Incément to Violence)

Under Article 19(2), “[e]veryone shall have thehigo freedom of expression; this right shall
include freedom to seek, receive and impart infélonaand ideas of all kinds, regardless of
frontiers, either orally, in writing or in printnithe form of art, or through any other media af hi
choice.” Article 20(2) states that“[a]ny advocack rational, racial or religious hatred that
constitutes incitement to discrimination, hostiltttyviolence shall be prohibited by law.”

The Jamaican government has failed to ensure tBBflLfreedom of expression is protected. In
August, 2011 J-FLAG attempted to air a paid pubéovice announcement (PSA) on Jamaica’s
television networks intended to promote toleranicd® LGBT community. However,
Television Jamaica refused to air the PSA. Garg#i\lthe managing director of Television
Jamaica’s parent company stated,"[w]e considerestivein we would air it in the context of
public opinion and that there has been signifigardlic opinion to consider, particularly the
response of the church to the prospects to themd aired [...].*'® He cited concern that the
television station could appear to be promoting bsexual conduct because such conduct is
criminalized in JamaicH.” J-FLAG'’s executive respondetince we are not directly or
indirectly promoting anything that is illegal, loienot illegal, we don't see why we shouldn't be
able to go forward?

In its recentList of issues to be taken up in connection with ¢onsideration of the third
periodic report of Jamaicathe HRC requested information on the governmeatsons
regarding censure of music that incites violeHée.The Jamaican Broadcasting Commission
issued a directive, in February 2009, regardintability of songs for airplay that states:

114 seeClarendon Spaldingghe wrath of a bishgplamMAICA GLEANER, Feb. 28, 2007available athttp://jamaica-
gleaner.com/gleaner/20070228/news/news2.html
15 Monroe,supranote 73;see alsdThe unatural connexiosupranote 23, at 43.
¢ Nadine WilsonBlow to gay ad — TVJ rejects J-FLAG's PINE JAMAICA OBSERVER Aug. 17, 2011available
at http://www.jamaicaobserver.com/news/Blow-to-gay-abvJ-rejects-J-FLAG-s-PSA_9463727.
117 julie Bolcer Television Jamaica Rejects Gay PSAE ADVOCATE, Aug. 17, 2011available at
?ltgp://www.advocate.com/News/DaiIy_News/2011/08]b7évision_Jamaica_Rejects_Gay_PSA/.

Id.
19 .N. Human Right Comm. [ICCPRYjst of issues to be taken up in connection withdbnsideration of the
third periodic report of Jamaicd] 26, U.N. Doc. CCPR/C/JAM/Q/3 (Dec. 3, 2010).
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1. There shall not be transmitted through radio oeuision or cable
services,_any recording, live song or music videasich promotes
and/or glorifies the use of guns or other offensi@pons;

2. There shall not be transmitted through radio oevision or cable
services,_any recording, live song or music videaich promotes
and/or glorifies any offence against the persorhsag murder, rape,
mob violence and other offences such as afbn.

Despite this directive, dancehall music that ircit@lence against LGBT individuals remains a
problem in Jamaica. First, popular dancehall aghae shows are unregulated, and artists are
free to incite violence against LGBT individualstirese public spacé$ Second, these songs
are also widely accessible on the internet. Lastlgst artists produce edited versions of their
songs for airplay, and while the words in the etliiersions are less graphically violent, the
message remains of hatred towards LGBT individeisains the samé?

l. Article 21 (Freedom of Assembly) and 22 (Freedom @&fssociation)

Article 21 states that "[tlhe right of peaceful esbly shall be recognized.” Article 22(1)
requires that “[e]veryone shall have the rightreeflom of association with others]...].”

Fearing violence if they assemble in public pladd8GT groups are effectively denied the
protections in Articles 21 and 22. LGBT groups matndeclare their true intent when they
register as organizations under Jamaican law. example, J-FLAG is registered with the
government without having declaring its completgamizational objectives, fearing that the
organization would be denied registration due tmrfioral purposes” under the Companies
Act.'?® In 2009, a member of Parliament, Ernest Smithedalor J-FLAG to be outlawelf?
“How can you legitimise an organisation that isnfied for the purpose of committing criminal
offences?" said Smittf> Similarly, J-FLAG does not list the names of itembers on its articles
of incorporation for security reasotfS.

Frequent violence against people in Jamaica whopat#ically associated with gay-rights
organizations legitimates these fears. Multiplegte who have been associated with LGBT
rights have been targeted, including Brian Willimamsthe co-founder of J-FLAG, and Steve
Harvey, who worked with sex workers and LGBT indivals to prevent the spread of
HIV/AIDS. Both these activists were murdered vidlgmn response to their advocacy for LGBT

individuals*?’

120 The Broadcasting Commissicewailable
athttp://'www.broadcastingcommission.org/uploads/conhtpage_files/BCJ%20Directive-
%20Violent%20Lyrics.pdf (last visited May 1, 2011).

121 Email with Maurice Tomlinsorsupranote 77.

122 Email discussion with Corbin Gordon, Apr. 25, 20 file with authors.

123 The unatural connexiosupranote 23, at 47.

124 The unatural connexiosupranote 23, at 47-48.

125 5ee QOutlaw J-Flag — Smith — MP says it could irspiave of illegal groupsAMAICA GLEANER, Feb. 17, 2009,
available athttp://jamaica-gleaner.com/gleaner/20090217/leadf.htm|

126 Email with Maurice Tomlinsorsupranote 77.

127 Nelson,supranote 23.
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J. Article 23 (Family Life)

Article 23 provides that “[tlhe family is the nasiirand fundamental group unit of society and is
entitled to protection by society and the Statdhe HRC recognizes the existence of various
forms of family; in addition, family planning poles adopted by the state should not be
discriminatory*?® Furthermore, the HRC has affirmed through Yeing v. AustraliandX. v.
Colombiacases that distinctions made in law between saxgartners who are excluded from
certain state-sponsored benefits and opposite-adrgrs who were granted such benefits are
discriminatory*?°

Laws that explicitly recognize rights of heterosaxuvelationships deny people in same-sex
relationship those rights, in violation of the ICRPThe Family Property Act of 2003 is one
example of a Jamaican family law that offers ddferal protection of same-sex relationships
and opposite-sex relationships which are similaifyated. The Act provides for the division of
family property between spouses and children. Attedefines “spouse” to be:

(a) a single woman who has cohabited with a sintde as if she were in
law his wife for a period of not less than five y&a

(b) a single man who has cohabited with a singlenam as if he were in
law her husband for a period of not less than fprears, immediately
preceding the institution of proceedings under #us or the termination
of cohabitation, as the case may'ffe.

By limiting the definition of “spouse” in this wayhe Act violates Article 23. Although the Act
does not necessitate marriage for heterosexualleoup be protected under this law, it still
provides no protection for non-heterosexual couples

K. Article 24 (Special Protection of Children)

Article 24 recognizes “the right [of every child] such measures of protection as are required by
his status as a minor, on the part of his famibgiety and the State.”

Discrimination and other offenses against LGBT fogan result in violations of multiple
Articles of the ICCPR, in addition to Article 24LGBT children in Jamaica are not awarded
special protections and often fall prey to violerael discrimination. For example, J.A.F., a
seventeen-year-old girl, reported to the SpeciappReeur on Torture that the police
discriminated against her and her friend becausg &ne lesbians. They were treated roughly

128 J.N. Human Rights Comm. [ICCPR], General Commeat N9: Protection of the Family, the Right to Mage
and Equality of the Spouses (Article 23), 1 2,327, 1990).

129 SeeYoung v. AustralimndX v. Colombiasupranote 60.

139 The Family Property (Rights of Spouses) Act, 200t 1.2(1).
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and called “dogs™' Other instances of violations of special protewsi of children are
demonstrated by instances in which parents tak&emsanto their own hands when their children
identify as LGBT, such as the incident referenge&eéction K of this report regarding a mother
who had her seventeen-year-old daughter kidnappedraped to try to change her sexual
orientation'** Furthermore, the problem of “corrective rape’nisst pronounced in families
who are unhappy with the behavior of their lesldanghters>?

Prejudicial treatment and bullying of LGBT youth sthool and university settings is also
increasingly common. J-FLAG recently received ore of bullying targeted at a gay youth in
December 2010 at Mico University College in Kingstduring a private conversation, a third-
year student was tricked into admitting that he wag by another student. The other student
recorded the conversation and broadcast it oves¢heol’'s PA system. The student was forced
to leave the schodf* In another example of violence against LGBT ydutischools, in 2004,
an eleventh-grader was nearly killed at Doonan Faghnical High School when the boy’s
“father learned his son was gay and invited a gtougnch the boy at his schodf® According

to news reports, as soon as his son’s classmaggs beeating his son, the father drove away
from the school to allow them to continue the attac

In addition to violence and bullying against LGBDwh within schools, little acceptance
demonstrated to students of sexual orientationsrdtian heterosexuality. As noted in the New
York Times, in November 2007 the Jamaican Gleaaponted that some schools were using
textbooks that suggested that same-sex unionsavgyee of family. Once this information was
published, Andrew Holness, the new education menjsswiftly pulled the book from
circulation, indicating that his staff was reviegitextbooks “to ensure that they adhere to the

moral view of society**°

A group that works with youth in the Caribbean caded in a recent report that there exist
numerous challenges in working with LGBT childrevho are more at risk than their peers to
acquire sexually-transmitted diseases. For exanfhlemophobia and transphobia makes it
difficult for outreach workers to identify and réatGBT youth,” making it difficult to educate
LGBT youth on specific risks they may face anduport them in challenges they may face as
a result of their sexual orientatidt.

V. Concluding Notes

» Jamaica retains laws criminalizing same-sex sesoatluct, which violates the ICCPR,
and results in discrimination against LGBT peopldamaica.

131 Report on Torture and other Cruel, Inhumane orgr&ding Treatmensupranote 108.

132 gypraat p. 13.

133 The unatural connexiosupranote 23.

134 Telephone Interview with Corbin Gordon, J-FLAG ((8€l4, 2011).

135 Tim PadgettThe Most Homophobic Place on EartivEe, Apr. 12, 2006available at
http://www.time.com/time/world/article/0,8599,1182900.html.

136 Marc LaceyAttacks Show Easygoing Jamaica is Dire Place foy<5a8HE NEw Y ORK TIMES, Feb. 24, 2008,
available athttp://www.nytimes.com/2008/02/24/world/americagé®daica.html.

137 Advocates for YouthQverlooked and at Risk. 3, 2010available at
http://www.advocatesforyouth.org/storage/advfy/doents/overlooked_Igbt_youth_caribbean.pdf
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» Jamaican politicians use homophobic language to gapularity, which encourages an
environment of intolerance towards LGBT individuals

» Jamaican laws provide no protections against dmcetion on the basis of sexual
orientation or gender identity.

* Violence against LGBT individuals is gruesome, wiplead, and facilitated by the
inaction and at times participation of governmeatoes.

» LGBT individuals lack access to basic public sezsiéncluding health care and police
protection due to the hostile environment createthb government.

V. Recommendations

The following are proposed recommendations forGbgernment of Jamaica:

1.

2.

Repeal Sections 76, 77, and 79 of the Offensemsigtie Person Act (laws
criminalizing same-sex conduct).

Amend the Charter of Fundamental Rights and Fresdam prohibit
discrimination on the ground of sex, which undes plrisprudence of the HRC
includes sexual orientation and gender identity.

Enact legislation prohibiting discrimination on thasis of sexual orientation and
gender identity in all realms, including employmehbusing, education, and
access to health services.

Adopt criminal legislation imposing higher sentemder hate crimes (violent
crimes committed out of hate) committed based @ gbxual orientation or
gender identity of the victim.

Provide equality and human rights training, patddy in the area of LGBT
rights, for teachers and staff in schools, govemaleofficials at all levels, and
law enforcement officers.

Review and amend current legislation to provideividdals in same-sex
relationship with the same rights as those in oppaex-relationships.

Enact legislation that recognizes the right of sgender individuals to legally
change their gender.
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