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[bookmark: _Toc430000873]Introduction

Through this submission to the Committee on the Rights of the Child, the Provedoria dos Direitos Humanos e Justiça (PDHJ) fulfills its obligation as an A-accredited National Human Rights Institution. 
This submission has been drafted in the context of two occasions: firstly the pre-sessional working group of the Committee on the Rights of the Child that took place in February 2015 and the list of questions that emerged from it, and secondly the replies of Timor-Leste to the list of issues, received on 18 August 2015. As such, most paragraphs are drafted around issues that the Committee raised questions about during the pre-sessional working group and to which the PDHJ through this submission responds, combined with information from the replies of Timor-Leste to the list of issues if relevant. 
This submission commences with the narrative of a recent case that highlights a series of serious shortcomings in the State’s attempts to protect the rights of children. The so-called ‘Kulu-Hun case’, after the district in Dili in which it took place, concerns the murder of a 16-year old boy at the hands of a 15-year old boy. Between his childhood and the current day, many rights contained in the Convention on the Rights of the Child have been violated with the killed 15-year old and his family as the most important victims.  


[bookmark: _Toc430000874]Kulu-Hun case
As an example of the serious shortcomings in the protection of children in Timor-Leste, the PDHJ is sad to present the following example that occurred recently in Timor-Leste’s capital city Dili. This case shows a chain of serious violations of the rights of children and their family members and the failure of the State to remedy these violations. 
On 24 July 2014 a wedding took place in the Kulu-Hun area of Dili. A 16-year old boy and a 15-year old boy both attended the festivities. After a while a seemingly innocent fight broke out between a number of youth, including the two aforementioned boys. The 15-year old took a knife and stabbed the 16-year old in his shoulder, after which the 16-year old fell to the ground while another person who was present tried to contain the aggressor. Although the knife fell to the ground, the aggressor managed to wrestle himself free and picked up the knife. He attacked the victim again and used the knife to disembowel the 16-year old. The latter died either on the way to the hospital or in the hospital. 
After the incident the 15-year old was brought to a police station. However the police refused to take him in as the penal code clearly exempts minors under age from criminal liability.[footnoteRef:1] As a consequence the 15-year old was taken to his father, who is a former police officer himself. His parents live separate from each other. The father reportedly beat his son so severely (one source said ‘almost to dead’) that he had to attend medical treatment himself. It later turned out that the father had previously physically abused the boy and that this was one of the reasons his parents split and he had to live with his mother.  [1:  Timor-Leste Penal Code 2009, article 20: ‘Exemption from criminal liability by reason of age’. ] 

After the PDHJ heard about this case, interviews have been conducted with a number of stakeholders, including the father of the victim, the mother of the suspect, the xefe suku of the Kulu-Hun area and the coordinator of a youth shelter. It became clear that the case has left all those involved shocked and uncertain what to do. There is a strong difference of opinion between the two families, with the family of the victim expressing increasing anger about the lack of justice and the family of the suspect trying to downplay the incident as an accident. The xefe suku is caught in between and does not know what to do, leading to further uncertainty and tension in the community. 
The suspect has been living in a youth shelter for one month (25 July – 25 August) and has reportedly made ‘good progresses’ in dealing with the situation. He has now left the shelter with the promise of protection against retaliation from relatives of the victim. 
The family of the victim is trying to press charges and is awaiting the results of these efforts. 
This example shows how the state has failed to provide protection against human rights violations against the suspect in his childhood, when he was ill-treated by his father, and after the crime, when he was severely beaten up by his father again. In addition the suspect has the right to a fair trial rather than an ‘ad-hoc’ solution to put him in a shelter and then hope the dust will settle. The victim and his relatives will suffer from these failures and in addition the relatives of the family will have to deal with a situation in which they feel justice is not done. 

The case highlights the inability of the child protection system and, most importantly, the legal framework in protecting both children and their families against violations of their rights. 
[bookmark: _Toc430000875]Other topics:

1. [bookmark: _Toc430000876]Failure to implement legal protection systems
The PDHJ has noted with regret that despite serious pressure from civil society, international organisations and PDHJ, the State has still not provided for a sound legal framework to protect children from harm at many different levels. 
The draft Children’s Code (known under several different names) has not been adopted yet and is currently still in draft version. The PDHJ has learned that the prohibition of all forms of corporal punishment in all settings is one of the reasons that the Children’s Code has not been approved yet. The PDHJ would like the Committee to urge the government to include a full and comprehensive prohibition of corporal punishment in the Children’s Code and to adopt and implement it as soon as possible. 
There is no legal framework for delinquent juveniles. The State party should as soon as possible adopt laws that apply to minors between the age of 12 and 16 years old and youth between 16 and 21 years old. The penal code stipulates that minors below the age of 16 are subjected to a separate criminal regime (‘Tutelary and Education Law’), however this regime was never put into law. In addition, youth between 16 and 21 years old should fall under a so-called Special Regime. This was never adopted or implemented either. 
This means that both minors and juveniles find themselves in a legal void severely affecting their rights and their protection against harm in the judicial system. This has been demonstrated Kulu-Hun case at the start of this submission. 
In its written response to the list of issues, the State of Timor-Leste claims that ‘At the community level when children are in conflict with law normally the case will be resolved via a family mechanism involving the parties who aim to seek an amicable solution through mediation between the families and with the payment of a fine or compensation’.[footnoteRef:2] As has been demonstrated through the aforementioned Kulu-Hun case, this statement does not correspond with reality. The community mediation mechanisms are not capable of resolving issues like this which is entirely understandable as this concerns a case in which a person was killed. It is exactly grave cases like this that citizens of Timor-Leste should be able to rely on the protection and support of the State rather than family mechanisms.  [2:   Replies of Timor-Leste to the List of Issues, CRC/C/TLS/Q/2-3/Add.1, 19 August 2015, paragraph 59.] 

2. [bookmark: _Toc430000877]Committee questions on the PDHJ
[bookmark: _Toc430000878]Differences between the NCRC and the PDHJ
The PDHJ is established as independent institution by Article 27 of the Constitution of the Democratic Republic of Timor-Leste. Law number 7/2004 gives the full power to the PDHJ to respond to citizens and their problems related to the functioning of public institutions. The PDHJ has a double mandate on both Human Rights and Good Governance. Therefore the PDHJ has the power to investigate both potential human rights violations and good governance violations. The PDHJ can conduct monitoring, advocacy and mediation and conciliation in order to prevent and combat human rights and good governance violations. Furthermore, the Promotion and Education department disperses information to both citizens and the authorities about human rights and good governance principles. Whenever a human rights or good governance violation has found to have occurred, the mandate of the PDHJ allows it to forward a case with a recommendation to a relevant institution to follow-up (for example the public prosecutor). Lastly, the PDHJ publish reports on relevant topics. 
Other than the PDHJ, the National Commission on the Rights of the Child (NCRC) is entirely committed to supervising the rights of children in Timor-Leste. The NCRC is incorporated in the Ministry of Justice and does therefore not share the level of independence that the PDHJ has. 
[bookmark: _Toc430000879]Human and financial resources allocated to PDHJ
The total number of staff currently employed by the PDHJ currently stands at 95, of whom 42 are female and 53 male. The PDHJ has 4 regional offices: Baucau (5 employees), Bobonaro (5 employees), Manufahi (4 employees) and Oecusse (4 employees). 
The PDHJ’s budget depends on the allocation of funding by the Ministry of Finance. In the past years, the budget of the PDHJ was as indicated below:
2011 : $ 1,301,000
2012 : $ 1,322,000
2013 : $ 2,180,000
2014 : $ 1,512,000
2015 : $ 1,411,000
These numbers are more or less in line with the numbers provided for by the State in its replies to the list of issues.[footnoteRef:3] As can be noted the PDHJ budget has seen a sharp decline over the years 2013-2015 which has had an impact on the PDHJ’s ability to fulfil its mandate properly.  [3:  Replies of Timor-Leste to the List of Issues, CRC/C/TLS/Q/2-3/Add.1, 19 August 2015, paragraph 9. ] 

In addition, the PDHJ has taken account of State mentioning the USAID funded G2G project that has been carried out by PDHJ. Contrary to what the State submission mentions, this project was supported with a funding of $ 117 thousand USD and not $ 117 million USD.[footnoteRef:4] The PDHJ understands that this is a mistake but to be sure would like to point out the difference.  [4:  Replies of Timor-Leste to the List of Issues, CRC/C/TLS/Q/2-3/Add.1, 19 August 2015, paragraph 10.] 

[bookmark: _Toc430000880]Filing of complaints by children without the need for guardian consent
Children have filed complaints with the PDHJ. For example in 2014, 11 complaints filed by children were registered. The complaints were related to topics including sexual violence, discrimination and ill-treatment (including corporal punishment). Most complaints were filed against teachers and police officers. 
The PDHJ strongly opposes the State’s claims in its reply to the list of issues that ‘from 2006 onwards monitoring has been conducted that indicates that there have been 5 cases of teachers committing crimes of corporal punishment’.[footnoteRef:5] As indicated in the previous paragraph, the number of actual complaints registered in 2014 alone is more than twice the amount of cases that the State claims have been identified through monitoring since 2006.  [5:  Replies of Timor-Leste to the List of Issues, CRC/C/TLS/Q/2-3/Add.1, 19 August 2015, paragraph 11.] 

As will be elaborated on further in chapter 3 on corporal punishment, the PDHJ has conducted extensive monitoring on corporal punishment in schools. From all these monitoring activities it has become clear that corporal punishment is institutionalized in school settings and that almost all children are victims of it (surveys and questionnaires conducted between 2011 and 2015 show that 76 to 88 percent of children report being physically punished by their teachers). 
[bookmark: _Toc430000881]Awareness-raising activities and training  programmes
The PDHJ has been in existence for nine years, and during that time has conducted a number of activities to disseminate information about human rights and good governance in Timor-Leste, and about the role of the PDHJ. These activities have been conducted both in Dili and, importantly, in the districts.
In 2013, the PDHJ organised a pilot programme on ‘socialisation sessions’ or public outreach events. These events aimed at raising awareness among the Timorese population about the PDHJ and its mandate. In total, 5000 people throughout the country participated in the socialisation sessions. 
Subsequently, a perception survey was conducted to determine the extent to which these activities have been successful in disseminating information and changing perceptions about human rights and good governance, and the role of the PDHJ in promoting them. Of those surveyed, only 31% of people had heard of the PDHJ prior to being approached by the survey team, which indicates that more work needs to be done to make communities aware of the PDHJ and its role. 
Of the 31% who had already heard of the PDHJ, the majority have a reasonable knowledge of the PDHJ’s human rights related mandate and activities and its mandate to promote both human rights and good governance. Overall, amongst those who know about the PDHJ, there is a good level of support for its activities and a positive perception of its effectiveness in reducing human rights violations and maladministration in Timor-Leste.
Based on the success of the pilot programme, the PDHJ will continue the socialisation sessions for another 3 years, hoping to reach an additional 15000 people with information about the PDHJ and its mandate as well as a basic introduction to human rights and good governance principles. Furthermore, the PDHJ aims to decentralise these activities to its 4 regional offices, enhancing the PDHJ’s accessibility and effectiveness. In addition, during the socialisation sessions, citizens have the opportunity to file complaints, making access to the PDHJ’s services significantly easier. Since the socialisation sessions will be held in all districts whereas the regional offices are only present in 4 districts, mainly citizens living in remote areas will now have a far better opportunity to file complaints and receive information about the PDHJ and its mandate. 
[bookmark: _Toc430000882]What is the status of the report on Violence against Children in Schools?
The PDHJ has conducted significant monitoring activities on violence against children in schools. One of these has resulted in a public report and the other one was used for the purpose of writing the PDHJ’s complementary report to the Committee on the Rights of the Child. 
Furthermore, the PDHJ is currently conducting a comprehensive school monitoring programme. Over the course of 3 years, a large number of schools throughout the country will be visited by PDHJ monitoring staff. The questionnaires, which will be filled out by randomly selected students, will include questions on violence in schools. The first results of the monitoring activities align with previous monitoring results: that corporal punishment in schools is widespread (up to 88 percent of children reporting to be victim, depending on school and district). 
3. [bookmark: _Toc430000883]Violence against children, including corporal punishment
The Committee has raised questions about measures taken to combat violence against children, including corporal punishment. 
Indeed, it is the obligation of the State to provide mental health care and social counselling to children who are victim of violence. However the question of how many mental health counsellors, social workers and legal personnel work with children who are victims of domestic violence is currently not the most pressing issue. Broadly speaking, there are two main reasons why levels of violence against children reach such unacceptable levels in all settings, including at home, in schools and in the wider community. 
The first reason is that certain forms of violence against children, and in particular corporal punishment and gender based violence, are widely accepted in Timorese society. As discussed in the PDHJ’s complementary NHRI report on the implementation of the Convention on the Rights of the Child, a number of different sources indicate that violence against children is widespread and occurs in all settings. 
The second reason is that the legal framework currently provides children with insufficient protection against violence. Existing laws either lack detail, are misunderstood or are not applied in practice. Furthermore, it is estimated that a large number of children are outside the scope of the national legal framework and are subject to traditional justice mechanisms instead. These mechanisms, although valuable when harmonised with the formal justice system, do not always provide children with sufficient protection against violence. 
Therefore, at this stage and considering the limited resources of the government, more efforts should be dedicated to addressing the causes of violence rather than the consequences. Awareness-raising campaigns directed mainly at parents and teachers, but also all other professionals working with children, should be organised in order to ensure that more people understand the negative consequences of violence against children. 
Considering that the legal framework as it currently exists fails to protect children against violence, the Children’s Code, which includes an explicit prohibition of corporal punishment and other forms of violence against children, should be adopted as soon as possible. 
4. [bookmark: _Toc430000884]Children separated from their families until 1999
The PDHJ has been active in cooperating with the Indonesian NHRI (known as KOMNAS HAM Indonesia) in investigating the issue of child disappearances prior to independence in 1999. Both organisations have signed a Memorandum of Understanding fostering cooperation. Furthermore the PDHJ has published a report on disappeared children/children who were separated from their parents. 
As a result of the efforts of the PDHJ and the KOMNAS HAM Indonesia, a total of 167 people were identified as persons who have gone missing from Timor-Leste during the years 1975 – 1999. The PDHJ has made significant efforts to reunite these persons with their families. For example in 2015, the PDHJ has contributed to the identification of the families of more than 15 persons who were reported missing and has facilitated the reunification with their families. These efforts were contributed to not only by the PDHJ but also by KOMNAS HAM Indonesia and NGO’s from both Timor-Leste and Indonesia. 
In its recent submission to the UN Working Group on Enforced Disappearances, the PDHJ made a number of recommendations. In particular, the PDHJ encourages the State of Timor-Leste to: 
· Establish a Commission on Missing Persons as recommended by CAVR and CTF
· Intensify cooperation at all levels to support the identification of persons who have gone missing during conflict years in Timor-Leste
· Make a strong effort to reunite persons, who have been identified as missing, with their families
· Open accessible channels of communication for persons who have lost contact with their family or families who have lost contact with a relative as a result of the conflict
· Support the work of the PDHJ and KOMNAS HAM Indonesia in these areas through financial and political support
· Cooperate with the Republic of Indonesia to enhance communication with the ICRC and other civil society organisations on the issue of disappearances
5. [bookmark: _Toc430000885]Children with disabilities
Although the government has the ambition of reducing the barrier to access to education for children with disabilities, the policies outlined in a number of documents are too general. For example, one objective is to ‘establish a child-friendly environment for children with disabilities in Basic Education’, yet there is no clear action plan on how to achieve this. Similar problems exist with other objectives in the policies. 
6. [bookmark: _Toc430000886]Status of the Inclusive Education Policy
The inclusive education policy has not yet been finalised. Therefore, children from vulnerable groups in society, such as girls, children with disabilities, children living in remote areas and children born in poverty, keep on having troubles with access to education. 
7. [bookmark: _Toc430000887]Education for girls
Comparable to access to primary education, policies aiming at increasing enrolment for secondary education are rather vague and do not contain sufficient practical objectives to increase enrolment. Furthermore, a number of structural problems persist in secondary education, mainly with regards to girls. Sexual intimidation occurs frequently and girls who are pregnant or adolescent mothers who want to return to school after giving birth face stigmatisation and exclusion.
Sexual intimidation and abuse are not just problems at school; also on the way to school, girls are not always safe. In addition, offenders, for example teachers, are not adequately punished for misbehaviour and crimes. On the rare occasion that complaints are filed, teachers are usually punished with administrative punishments, for example they are placed at a different school. Remedies for victims of abuse are often absent. 
Children living in poverty face barriers in access to education, for example because of hidden costs. Enrolment fees, charges for books and uniforms, transportation to school all directly affect children’s ability to attend secondary school. In addition, children from poor families often have to support the family income and therefore start working early.
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