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EXECUTIVE SUMMARY 
 
 
 
In its concluding observations in 2007, the Committee on the Elimination of Racial 
Discrimination urged Canada to “support the immediate adoption of the United Nations 

Declaration on the Rights of Indigenous Peoples”. 

 

Canada did not implement that recommendation and voted against the Declaration at the 
General Assembly. In November 2010 Canada finally endorsed the Declaration. However, 
Canada has not fundamentally changed its positions and continues to devalue this human 
rights instrument both domestically and internationally, affecting a wide range of 
Indigenous peoples’ rights. 
 
UN treaty bodies are increasingly using the Declaration to interpret Indigenous rights and 
State obligations in existing human rights treaties. In contrast, Canada claims that the 
Declaration is merely an “aspirational” instrument and does not reflect customary 
international law. The Special Rapporteur on the rights of indigenous peoples has called 
this “a manifestly untenable position”. 
 
Canada continues to claim that: “the Declaration does not change Canadian laws. It 
represents an expression of political, not legal, commitment. Canadian laws define the 
bounds of Canada’s engagement with the Declaration.” 
 
 
 

It is recommended that Canada: 

 

 End its actions to devalue the UN Declaration on the Rights of Indigenous Peoples; 

 

 Ensure its laws and policies are consistent with the Declaration, Indigenous 

peoples' human rights and Canada's related obligations; 

 

 Establish a process, in conjunction with Indigenous peoples in Canada, to ensure 

the effective implementation of the Declaration domestically and internationally. 

 
 
 
 
 
 
 
 



 

 

Alternative Report on Canada's Actions on the 
United Nations Declaration on the Rights of Indigenous Peoples 

 
 

1. In its concluding observations in 2007, the Committee on the Elimination of Racial 

Discrimination (CERD) expressed the following concern relating to Canada‟s change in 

position on and opposition to the UN Declaration on the Rights of Indigenous Peoples 

(UNDRIP): 

 

In view of the positive contributions made and the support given by the State 

party in the process leading up to the adoption of the United Nations 

Declaration on the Rights of Indigenous Peoples, the Committee regrets the 

change in the position of the State party in the Human Rights Council and the 

General Assembly.
1
  

2. CERD urged Canada to "support the immediate adoption of the United Nations 

Declaration on the Rights of Indigenous Peoples".
2
 

3. Canada did not implement that recommendation and voted against UNDRIP in 

September 2007 at the General Assembly. In November 2010 Canada finally endorsed 

UNDRIP.
3

 However, Canada has not fundamentally changed its positions and 

continues to devalue this human rights instrument.  

 

 

Significance of UNDRIP 
 

4. The global consensus in support of UNDRIP reinforces its weight as a universal human 

rights instrument.
4
 The widespread human rights violations against Indigenous peoples 

worldwide underline the urgency of realizing full and effective implementation of the 

Declaration. 

 

5. UNDRIP is an instrument for justice and reconciliation.
5
 As affirmed by Canada's 

highest court, reconciliation is an ongoing process flowing from Indigenous peoples' 

rights guaranteed by Canada's Constitution and from the Crown's "duty of honourable 

dealing": 

 

Reconciliation is not a final legal remedy in the usual sense. Rather, it is a 

process flowing from rights guaranteed by s. 35(1) of the Constitution Act, 

1982. This process of reconciliation flows from the Crown's duty of 

honourable dealing toward Aboriginal peoples ...
6
 

 

6. The Office of the UN High Commissioner for Human Rights emphasizes that the 

“Declaration is now among the most widely accepted UN human rights instruments.  It 

is the most comprehensive statement addressing the human rights of indigenous 

peoples to date, establishing collective rights and minimum standards on survival, 

dignity, and wellbeing to a greater extent than any other international text.”
7
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7. The UN Declaration on the Rights of Indigenous Peoples has diverse legal effects and 

commands "utmost respect".
8
  UN treaty bodies are increasingly using it to interpret 

Indigenous rights and State obligations in existing human rights treaties, as well as 

encouraging its implementation.
9
 In contrast to this global assessment, Canada's claims 

that UNDRIP is merely an “aspirational” instrument. 

 

8. Canadian courts are free to rely on UNDRIP when interpreting Indigenous peoples‟ 

human rights. The Supreme Court of Canada has confirmed that, declarations and other 

international instruments and norms are “relevant and persuasive” sources for 

interpreting human rights in Canada: 

 

The various sources of human rights law – declarations, covenants, 

conventions, judicial and quasi-judicial decisions of international tribunals, 

customary norms – must, in my opinion, be relevant and persuasive sources 

for interpretation of the [Canadian] Charter‟s provisions.
10

 

 

 

Actions to Undermine UNDRIP 

 

9. Internationally and domestically Canada has relentlessly taken steps to undermine 

UNDRIP in a diverse range of forums.
11

  Such actions began in 2006. They continued 

after the announcement in the Speech from the Throne
12

 in March 2010 that Canada 

would take steps to endorse UNDRIP - and after Canada's endorsement in November 

2010. 

 

10. Many of these actions took place during the 3-year period that Canada was a member of 

the Human Rights Council – where Canada had a duty to “uphold the highest standards 

in the promotion and protection of human rights … [and] fully cooperate with the 

Council”.
13

  Canada was the only Council member to vote against UNDRIP at the UN 

General Assembly. 

 

11. As the first President of the Human Rights Council later described: "since ... Council‟s 

adoption of the declaration, states such as Canada and New Zealand had threatened to 

use the Third Committee of the UNGA to block its adoption."
14

 

 

12. In 2006-2007, Canada actively joined with or lobbied States with abusive human rights 

records or hard-line positions against UNDRIP.  As emphasized by Amnesty 

International (Canada): 

 

... Canada was at the forefront of urging the UN to undertake wholesale 

renegotiation of key provisions of the Declaration, a process that would 

have greatly delayed adoption and would likely have resulted in a greatly 

weakened text.  In doing so, Canada aligned itself with states with poor 

records of supporting the UN human rights system and with histories of 

brutal repression of Indigenous rights advocates.
15
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13. In May 2007, the African Group of States submitted an initial proposal calling for 33 

amendments to UNDRIP.  This proposal was criticized by Indigenous peoples as being 

highly discriminatory.
16

 Yet Canada and its few allies sent a letter to the President of 

the General Assembly indicating “the amended text put forward by the Africa Group 

helpfully provide[s] a good basis for discussions.”
17

   

 

14. A month after the General Assembly's adoption of UNDRIP, Canada opposed the use of 

this human rights instrument “as an international standard” at the Convention on 

Biological Diversity.
18

 During the years of discussion and negotiation leading up to the 

adoption of the Nagoya Protocol, Canada repeatedly expressed its opposition to 

UNDRIP.
19

 

 

15. Within the Organization of American States (OAS), Canada unsuccessfully opposed in 

November 2007 the use of UNDRIP as “the baseline for negotiations and … a 

minimum standard” for the draft American Declaration on the Rights of Indigenous 

Peoples.
20

 As a result, Canada formally withdrew from active participation in the 

negotiations.
21

 

 

16. As underlined by the Indigenous Peoples‟ Caucus of the Americas on April 15, 2008:  

 

Canada is seeking to create a dangerous precedent within the Organization 

of American States. That is, any State that chooses to oppose the adoption 

of any declaration within the Inter-American system could simply opt to 

oppose it and prevent its domestic application. This would severely 

undermine the principle of international cooperation that is a crucial 

element of the UN Charter and the OAS Charter. It would also undermine 

the progressive development of human rights within the Hemisphere.
22

 

 

17. On April 8, 2008 Canada‟s House of Commons adopted a resolution to “endorse” the 

Declaration and calling on Parliament and the Government of Canada to “fully 

implement the standards contained therein.”
23

 In adopting this resolution, the House of 

Commons rejected positions expressed by the then minority government at home and 

abroad. Unfortunately, the current government continues to ignore the democratic will 

of Parliament. 

 

18. In an Open Letter released May 1, 2008 more than 100 legal scholars and experts 

asserted that there is no legal barrier to prevent Canada from moving ahead with 

implementation of the UN Declaration.
24

 The expert letter states: 

 

The Declaration provides a principled framework that promotes a vision of 

justice and reconciliation. In our considered opinion, it is consistent with 

the Canadian Constitution and Charter and is profoundly important for 

fulfilling their promise. Government claims to the contrary do a grave 

disservice to the cause of human rights and to the promotion of harmonious 

and cooperative relations.  
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19. These scholars and experts add: “We are concerned that the misleading claims made by 

the Canadian government continue to be used to justify opposition, as well as impede 

international cooperation and implementation of this human rights instrument.” 

 

20. At the December 2008 world meeting on climate change in Posnań, Poland,
25

 it is 

reported that Canada, Australia, New Zealand and the United States spearheaded the 

removal of any references to the term “rights” in relation to Indigenous peoples or to 

UNDRIP.
26

  In a press conference in Poland, Canada‟s Environment Minister stated 

that the UNDRIP “has nothing whatsoever to do with climate change”.
27

 

 

21. Indigenous peoples‟ and human rights organizations had strongly encouraged Canada to 

make an unqualified endorsement.
28

 The government did not engage with Indigenous 

peoples in any substantive manner prior to the endorsement. In its endorsement, Canada 

sought to limit the application of UNDRIP to the extent it is "fully consistent with 

Canada's Constitution and laws". 

 

22. Human rights standards cannot merely condone or sustain the current laws, practices 

and preferences of States. To limit UN declarations in this way would defeat the 

purpose of having international standards, which are meant to inspire and guide 

improved protection for human rights, not simply reinforce the status quo. 

 

23. Canada has never before placed blanket qualifications on its support for international 

human rights instruments. Imposing such limitation on the Declaration constitutes a 

discriminatory double standard.  It also runs counter to the approach of Canada's 

highest court.
29

 

 

24. Canada has repeatedly stated that UNDRIP does not reflect customary international 

law. The Special Rapporteur on the rights of Indigenous peoples has responded directly 

to Canada on this point, indicating its position is "misplaced": 

 

... the Government‟s statement that the Declaration's provisions “do not 

reflect customary international law” is misplaced ... because it is based on a 

failure to appreciate the relation between the Declaration and widely 

accepted human rights principles that are undoubtedly parts of customary 

international law as well as treaty-based law, such as fundamental 

principles of non-discrimination, self-determination, cultural integrity and 

property.
30

 

 

25. The Special Rapporteur concluded that Canada's position that UNDRIP does not reflect 

any customary international law was "manifestly untenable": 

 

It is one thing to argue that not all of the Declaration's provisions reflect 

customary international law, which may be a reasonable position. It is quite 

another thing to sustain that none of them does, a manifestly untenable 

position. The question is not whether the Declaration in its entirety reflects 

customary international law, but rather which of its provisions do so and to 
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what extent. In the view of the Special Rapporteur, a number of the 

provisions of the Declaration reflect customary international law ...
31

 

 

26. To date, there are no signs that positions within the government have fundamentally 

changed. The government has qualified its support in an attempt to minimize the effects 

of UNDRIP.
32

 In a human rights complaint alleging Canadian government 

discrimination in funding child welfare services for First Nations children on reserves, 

Canada claimed, “the Declaration does not change Canadian laws. It represents an 

expression of political, not legal, commitment. Canadian laws define the bounds of 

Canada‟s engagement with the Declaration”.
33

  

 

27. Despite repeated warnings from Canada's Auditor General
34

 and the constitutional 

commitments of federal and provincial legislatures and governments,
35

 Canada 

continues to discriminate in providing essential services to First Nations people on 

reserves.
36

  In this context, the Canadian government ignores UNDRIP and the human 

rights implications of its actions.
37

  When the Special Rapporteur on the rights of 

indigenous peoples issued a statement expressing concern about disparities of services 

in Canada,
38

 the Canadian government characterized his statement as a "publicity 

stunt".
39

 

 

28. In regard to environment and development issues, Canada often ignores or devalues 

UNDRIP. A current example is the controversial Northern Gateway pipeline,
40

 where 

the government has sought to discredit Indigenous peoples and environmental 

organizations opposing the project.
41

 Rather than apply UNDRIP and acknowledge 

diverse Indigenous environmental and human rights concerns, Canada sought to 

unjustly influence the review process.
42

 

 

29. In March 2011, Canada released updated guidelines to federal officials on “Aboriginal 

Consultation and Accommodation”. These guidelines refer to UNDRIP, so as to 

diminish erroneously its value and legal significance:  

 

On November 12, 2010 Canada issued a Statement of Support endorsing 

the United Nations Declaration on the Rights of Indigenous peoples 

(Declaration), an aspirational document, in a manner fully consistent with 

Canada‟s Constitution and laws…. Canada has concerns with some of the 

principles in the Declaration and has placed on record its concerns with 

free, prior and informed consent when interpreted as a veto. As noted in 

Canada‟s Statement of Support, the Declaration is a non-legally binding 

document that does not change Canadian laws. Therefore, it does not alter 

the legal duty to consult.
 43

 

 

30. The Declaration is more than aspirational. Although declarations are not the same as 

treaties or conventions, they do have diverse legal effects.
44

 The Declaration reflects 

rights already found in human rights treaties. It also reflects customary international law 

– legal standards that have become obligatory on states through their widespread use. 
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31. There is an inherent contradiction in the notion of supporting an international human 

rights instrument only to the extent that it is consistent with a State‟s constitution and 

laws. Yet this is the position taken by the Canadian government on UNDRIP. 

International treaty bodies have indicated repeatedly to States that they should reform 

their laws and policies, so as to conform to international human rights standards. 

 

32. In maintaining such an untenable position, Canada is not only discriminating against 

Indigenous peoples.  It is also undermining the rule of law and the international human 

rights system. 

 

 

In regard to the Declaration, it is recommended that Canada: 

 

 End its actions to devalue the UN Declaration on the Rights of Indigenous 

Peoples, consistent with the constitutional duty to uphold the honour of the 

Crown. Otherwise, the reconciliation required by section 35 of the 

Constitution Act, 1982 will continue to be impeded; 

 

 Ensure its laws and policies are consistent with UNDRIP, Indigenous 

peoples' human rights and Canada's related obligations; 

 

 Establish a process, in conjunction with Indigenous peoples in Canada, to 

ensure the effective implementation of UNDRIP domestically and 

internationally. 
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