[bookmark: _GoBack]Updated Information from the Government of Maldives concerning the issues raised in the Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment’s (SPT) Report on the visit to Maldives undertaken from 8th to 11th December 2014 (CAT/OP/MDV/ROSP/2)

Note: Government of Maldives had submitted to the SPT, alternative replies to the 2015 SPT Report on 30th September 2020. This response contains excerpts from those replies, with updates.

1. Legal Definition of the Torture

1.1 The SPT in its report notes that Law No: 13/2013 (Anti-Torture Act) does not include acts of torture by persons acting in an official capacity, or at the instigation, or with the acquiescence or consent of an official, and further that it does not include acts of torture perpetrated with the aim of discrimination.

1.2 Government of Maldives, however, clarifies to the SPT that the definition of torture prescribed in Section 10 of the Anti-Torture Act, is inclusive of the aforementioned acts and is compliant with the definition of torture as provided for under Article 1 of the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (“CAT”).

1.3 As such, torture is defined under Section 10 of the Anti-Torture Act, as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person, by or at the instigation of or with the consent or acquiescence (knowledge) of a public official or any other person for any of the following purposes:

1.3.1 To obtain information or confession from them or a third person;

1.3.2 To inflict punishment unlawfully on them, for an act they or a third person has committed, or is suspected of having committed;

1.3.3 To intimidate or humiliate them or a third person for an act they or a third person has committed, or is suspected of having committed;

1.3.4 To intimidate or humiliate a third person for an act committed by them or suspected of having committed; or

1.3.5 To discriminate between two persons based on a reason which the law does not permit.

1.4 Any form of physical or mental torture, inhuman treatment, or any action that infringes the dignity of a person, is a criminal offence under Section 21 of the Anti-Torture Act. Furthermore, Section 23 of the Anti-Torture Act provides that, any person who helps or assists in committing an act of torture will not be differentiated from the person who commits the act, and thus, shall be charged accordingly.

1.5 Acts of torture are also punishable by appropriate penalties, after taking into account the gravity of the offence. The Anti-Torture Act prescribes a 25-year imprisonment for the offence, which is the gravest penalty for a criminal offence under domestic criminal legislations, save for the death penalty. It is therefore submitted that the Anti-Torture Act satisfies the requirements set out in Article 4 of CAT.  


2. Effectiveness of procedures concerning investigation of incidents of torture

Effective complaints mechanism

2.1 With regard to the issue of a complaint mechanism, Government notes that Law No: 14/2013 (Prisons and Parole Act of the Maldives) provides for a mechanism to send letters/complaint forms to Government institutions, independent institutions and any other persons. 

2.2 Information relating to this mechanism is provided at the orientation, both when the detainee is initially received at a custodial prison and/or at Male’ Prison, and when the detainee is transferred to the prison where they are to serve their sentence. The information is not displayed at the moment in the detention facilities. However, the Unit Manager at prisons are mandated to guide detainees in filing complaints, upon request.

2.1 Complaints can also be submitted to the Inspector of Correctional Services (“ICS”), who is mandated with the monitoring and reporting of the conditions and the procedures of the prisons. Contrary to what was practiced in the previous administration, inmates are now allowed to send letters/complaints in sealed envelopes to interrogating authorities, allowing them to submit confidential complaints. Moreover, the ICS is empowered to make unannounced visits to the prison and meet with inmates to make the necessary inquiries. The Office of the ICS has been strengthened to ensure regular monitoring of all detention facilities and investigation of complaints by inmates.

2.2 During the COVID-19 lockdown period, continued communication between the detainees and all oversight bodies such as the Human Rights Commission of the Maldives (“HRCM”) and the ICS was ensured through creation of online options to send letters, forms and complaints. The Maldives Correctional Service (“MCS”) also has a department of Ethics and Professional Standards that accepts and investigates complaints regarding the conduct of prison officers.

Police Integrity Commission

2.3 With regard to reviewing the mandate of the Police Integrity Commission (“PIC”) to ensure its independence from the Executive, Government notes that the Police Integrity Commission has been replaced by the independent National Integrity Commission (“NIC”) established by Law No: 27/2015 (National Integrity Commission’s Act). As the five members of NIC are appointed through nomination from the President and further confirmation by the Parliament, Government believes that the composition does guarantee independence.

2.4 The NIC has powers to investigate alleged misconduct by law enforcement agencies, recommend administrative actions that need to be taken, and submit cases to the Prosecutor General’s Office (“PGO”) for criminal prosecution. NIC also has the authority to recommend changes to regulations and procedures and assess the effectiveness of law enforcement agencies. 

2.5 As noted above, the NIC, by law, is an independent commission appointed by the President and approved by the Parliament. The Commission is held accountable by the relevant standing committees of the Parliament to eliminate Executive influence.

2.6 The table below provides the statistics of cases submitted to the PIC in 2013 and 2014.
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2.7 The table below provides Statistics of ongoing cases at the NIC from 2014 to 2019.












Prosecutorial oversight

2.8 With the introduction of Law No: 12/2016 (Criminal Procedure Act), prosecutors are involved in the investigative stage of the criminal justice process and work closely with law enforcement authorities to ensure investigation is conducted in compliance with all the elements stated in the Act. 

2.9 Daily scheduled meetings referred to as “Duty Prosecution” are held between prosecutors and the relevant investigative authorities including the Maldives Police Service (“MPS”) to discuss the cases being investigated in order to develop sufficient factual information, in order to enable the prosecutor to make a fair and objective determination of whether and what charges should be brought. These meetings help the prosecutors to guard against prosecution of the innocent and to develop legally admissible evidence sufficient to obtain and sustain a conviction of those who are guilty and warrant prosecution.

2.10 Article 223 (e) of the Constitution of the Republic of Maldives and Section 15 (e) of Law No: 9/2008 (Prosecutor General’s Act), states that the Prosecutor General has powers to monitor and review the circumstances and conditions under which any person is arrested, detained or otherwise deprived of freedom prior to trial. 

2.11 A new Prosecution Directive was issued by the Attorney General pursuant to powers vested in him under Article 133 (g) of the Constitution in December 2018, and an amendment that was brought to it in October 2019 states that the Prosecutor General must keep reviewing, every 30 (thirty) days, all orders issued by judges to keep a suspect in remand until end of trial, and if the Prosecutor General finds that there are no grounds for someone to be kept in remand until end of trial, the Prosecutor General must apply to the court to overturn the remand order. In line with the Directives, the PGO commenced an extensive review of delayed trials and prolonged remand periods of accused persons in December 2019.

2.12 The regular review of remand decisions was mandated further by Third Amendment to the Criminal Procedure Act enacted in September 2020. The Act obligates a judicial review of the decision to keep an accused in remand every 30 (thirty) days. With these obligations, PGO has set up a special unit to monitor the legality of detention prior to and during trial.

2.13 The PGO has come a long way in terms of being equipped with financial, human and technical resources since 2014. However, Government acknowledges that the PGO faces the same challenges of limited resources and budgetary constraints confronting all Government and State institutions. Government is committed to providing adequate resources and funding to independent institutions including the PGO to ensure they are able to independently implement their mandates. 




Independence and integrity of judiciary

2.14 This administration assumed office with pledges to bring about significant reforms to reinstate public trust in the judiciary, which had been tainted with allegations of corruption, partiality and political influence. 

2.15 An assessment was conducted in May 2019 to assess the deficiencies in the judiciary and the feasibility of implementing reform proposals. This assessment informs the Government’s judicial reform plan, which is three-pronged: reforming jurisdiction and structure of the courts; enhancing internal court administration; and ensuring accountability and integrity of judges.

2.15.1 Reforming the jurisdiction and structure of the courts: Amendments to the Judicature Act of the Maldives have been formulated to redefine the authority of courts and tribunals to inhibit judicial overreach and enhance accountability. Work is also underway to introduce district court and circuit court models. In the meantime, for administrative ease, Magistrate Courts have been divided into clusters, based on the case load, proximity and number of judges.

2.15.2 Strengthening internal court management: Independent functioning of the Department of Judicial Administration (“DJA”) has been ensured by enabling it to be run by a Chief Judicial Administrator, who is appointed by the Judicial Service Commission (“JSC”). This was done through an amendment brought to the Judicial Service Commission’s Act in September 2019, which also mandates appointment and removal of all court registrars to the Chief Judicial Administrator. Work is underway to broaden the mandate of court registrars, to eliminate any potential undue influence of judges over judicial administration. This will also contribute to enhancing efficiency of judges. A competency-based training curriculum for non-judicial personnel has been developed in collaboration with the American Bar Association. Work is also underway to roll-out court management models for appellate courts.

2.15.3 Enhancing the accountability and integrity of judges: 

2.15.3.1 With regard to selection process for appointment of judges, JSC has adopted a new Appointment Regulation in October 2019, which advocates transparency and gives equal opportunity for new candidates to compete for courts. The criteria consist of educational qualification, experience, integrity and performance in the interview. In order to vet judicial candidates and analyse their integrity, an intensive screening process is conducted, through which their criminal history is explored. Candidates are then arranged in scoring order and JSC members vote on every candidate in an open ballot. The candidate who gets the majority votes first is selected. JSC is currently working with the UNDP to revise this Regulation based on a white paper formulated by the American Bar Association.
2.15.3.2 Amendments to the Judges’ Act have been formulated to enhance rules of conduct, introduce mechanisms to periodically evaluate their capacity and competency, and set mandatory asset declaration rules. 

2.15.3.3 While conducting appraisals of judges is mandated under the Judges’ Act, it had not been effectively carried out in the past. The current JSC prioritised reviewing and strengthening the appraisal process, as well as carrying out an appraisal of all sitting judges. As such, a Judicial Competency and Performance Appraisal Policy and Regulation was formulated, which constitutes the guiding document to enforce judges’ appraisals. The entire process is now governed by the Regulation on Judges’ Appraisal Procedure published in June 2021. Appraisals are now conducted by a committee appointed by JSC. Judges are to be appraised on their capacity to issue judgments based on legal arguments, integrity, impartiality, professionalism, communication and management skills. 

2.15.3.4 Procedures regarding disciplinary hearings against judges have been revamped through amendments to the Judicial Service Commission’s Act. The new procedures emphasize due process requirements and transparency in enforcing disciplinary measures. The amendment also, for the first time in Maldives, established an appeal process for disciplinary decisions. This means that any disciplinary measures imposed can now be appealed to committee of judges convened for the purpose. 

2.15.3.5 Work is also underway to update the professional status of judges, develop a complaints management system and conduct trainings for JSC personnel and investigators. 

2.16 Government is confident that the progress so far and ongoing efforts will deliver a judiciary, that is impartial, fair and just.

Delays in the administration of justice

2.17 The Criminal Procedure Act has strict procedures to control pre-trial detention. The law prescribes time periods for investigation and raising charges. The MPS and PGO have fully incorporated these provisions in its regulations and procedures. The PGO also considers pre-trial detention as a last resort to call cases, except for serious felony cases, blackmailing and gang-related offences, child abuse and rape cases.

2.18 As per the provisions of the Constitution and the Criminal Procedure Act, a person who has been arrested should be brought before a judge within 24 hours of arrest to determine the legality of the arrest. The judge after hearing the arguments can decide to order detention if grounds stipulated in Section 60 (b) of the Criminal Procedure Act are met. These conditions include the existence of some/enough evidence that the accused may destroy evidence or influence witnesses, not attend court hearings, abscond, or become a risk to public safety if released. Since pre-trial detention is ordered by a court, the accused has the right to appeal the decision in the appellate courts.

2.19 Once the person is under pre-trial detention, the PGO has a period of 30 days to charge the person as per the provisions of the Criminal Procedure Act. Law enforcement agencies are required to finish their investigations at a reasonable time to meet this requirement. In exceptional circumstances, if MPS requires additional time for investigation, usually in the case of serious criminal cases, they can request for an extension. In these cases, the Prosecutor General has the authority to provide an extension not exceeding 30 days. 

2.20 Furthermore, as explained above, the Prosecution Directive guided the PGO to review pre-trial detention orders issued by a judge every 30 days and to submit cases for review by a judge if the PGO considers there is no need for pre-trial detention.

2.21 Non-custodial measures have been provided for in Section 1005 of the Penal Code, but have not been utilized. These measures include house arrest, community services, fines, intensive supervision, probation and rehabilitation. Government is working on implementing these non-custodial measures. As such, Regulation on implementing non-custodial sentencing has been published by MCS on 16th January 2022, and work is underway to finalise SOPs required for implementation. The Supreme Court has issued rules governing non-custodial sentencing in June 2021, and courts have begun to convert whole or part of jail sentences to community service, house arrest, fine or probation. Work is also underway to hire and train parole officers. Government is also reviewing enforcement of judgements, and exploring the possible imposition of concurrent sentences instead of consecutive sentences for certain types of offences.

2.22 Maldives is committed to building on these recent developments to ensure that pre-trial detention is used a last resort with due regard for the investigation of the alleged offence and the protection of society and victims.

Access to a lawyer and legal aid

2.23 Article 53 (b) of the Constitution of the Republic of Maldives states that in serious criminal cases, the State shall provide a lawyer for an accused person who cannot afford to engage one. The mandate of providing State funded legal aid rests with the Attorney General’s Office. In the absence of specific legislation, the AGO carries out this mandate as per a Regulation formulated by the AGO. The Regulation provides that an application shall be submitted to the AGO requesting for legal aid, and if the applicant is suspected of committing a serious criminal offence listed in Section 22 of the Criminal Procedure Act, and if the individual passes the “financial means test” provided for in the Regulation, then they are eligible for legal aid. As such, Government confirms that all individuals who apply for legal aid and fit the criteria stated in the Regulation, are afforded State funded legal aid services from the outset of their detention, for all stages of the criminal justice system.

2.24 It is noteworthy, however, that the current legal aid regime does not cater for all criminal offences for adults. The recently enacted Law No: 18/2019 (Juvenile Justice Act) stipulates that State funded legal aid should be provided to all children suspected of committing an offence, regardless of the crime they are suspected of having committed.

2.25 Government also intends to introduce a Legal Aid Bill, to provide for a legal framework to establish an effective and sustainable national legal aid system, to strengthen access to legal aid. Government is currently in the process of drafting the legislation and aims to submit it to Parliament this year.

Transitional Justice
	
2.26 Law No: 28/2020 (Transitional Justice Act) was ratified on 17th December 2020, which forms a primary pledge of the Government establishing the Ombudsperson’s for Transitional Justice (“OTJ”), which is mandated to investigate and reveal systematic violations of human rights and fundamental freedoms perpetrated by State Institutions or senior officials of State institutions between 1st January 1953 to 17th November 2018, and provide victims of such acts with justice. The OTJ is comprised of three ombudspersons, who were appointed by the president in January 2021.

2.27 The Act seeks to provide recognition for victims of violations of human rights and fundamental freedoms, and provide peace, reconciliation and reparations, while effecting institutional reforms to ensure such violations do not repeat in the future.

2.28 The OTJ allowed three months beginning 13th June 2021, to submit cases, during which an advocacy and public awareness campaign was carried out to inform the public about transitional justice and the functions of OTJ. Out of the 488 cases received, decision has been made to investigate 451 cases. OTJ will hold public hearings in historical cases and cases of high public interest, affording an opportunity for victims to share their experiences before the public. 


3. Overcrowding, conditions of detention and access to medical assistance

Access to a lawyer

3.1 Section 44 of the Act mandates law enforcement officers to explain legal safeguards afforded to the person during and after the arrest. This includes the right to a lawyer and that if they cannot afford a lawyer and if they are suspected of committing a serious criminal offence, the right to obtain State funded legal aid. 

3.2 Article 53 (a) of the Constitution states that everyone has the right to retain and instruct legal counsel at any instance where legal assistance is required. Furthermore, as noted above Article 53 (b) of the Constitution of the Republic of Maldives states that in serious criminal cases, the State shall provide a lawyer for an accused person who cannot afford to engage one. 

Medical examination

3.3 Section 50 of the Prisons and Parole Act requires a medical assessment of the detainee to be performed before imprisonment. It also states that the assessment shall be conducted by a medical officer or a nurse appointed by the medical officer. The medical examination is free of charge.

3.4 MCS offers all detainees two medical examinations. The first medical examination is performed while the detainee is at Male’ Prison, soon after their initial detention and prior to imprisonment. If any medical issues are identified, detainees are then referred to a medical consultation and treatment. A second medical examination is performed when detainee is transferred to Maafushi Prison or Asseyri prison in K. Himmafushi. 

3.5 The Anti-Torture Act lays down the medical attention the detainees are entitled to. As such, Section 19 of the Act provides that a person who has been detained for more than 24 hours has the right to request for medical assessment at the detention centre, to be medically examined by a doctor other than the in-house doctor at the centre. It also requires the authorities to inform the detainee of his right to make this request. 

3.6 MPS first conducts a question-based examination as soon as a person is brought into custody, and if it is requested by the person under arrest, a medical doctor is arranged under the national health insurance scheme to examine the individual. The findings of the question-based examinations are then shared with the in-house medical officer at the MPS detention facility when the person is transferred.

3.7 Currently, the Dhoonidhoo custodial facility has a fully functioning registered medical centre with, in house doctors and nurses, that provide free of charge medical services to detainees on request. According to the custodial standard operating procedure of MPS, custodial staff is required to immediately inform the in-house medical staff as soon as a detainee requests for medical assistance or if the staff finds or notices a need of a detainee to immediate medical assistance. In order to ensure transparency and accountability in the process, MPS has strengthened its record-keeping practices to ensure that all medical requests are recorded immediately by custodial staff. This ensures that proper access to medical services is granted at all times without obstruction and filtration by custodial staff. 

3.8 As for medical emergencies, all operational level staff at detention facilities are trained to identify and respond to emergency cases. All new recruits, including officers at detention facilities, undergo a first aid training, which include training on life-saving first aid skills. Annual refresher trainings are conducted for all officers at the detention facilities. Furthermore, Maldives is committed to put in efforts to ensure that staff receive mandatory training on the Istanbul Protocol, by including it in future capacity building programmes.

3.9 As highlighted above, MPS undertakes a question-based examination as soon as the person is brought into custody. A medical officer is arranged free of charge if required as per the findings of the questionnaire or on request. 

3.10 At detention facilities maintained by MCS, initial medical screenings are conducted at the reception of newly arrived convicts and treatments are given to any diagnosed illnesses. Government highlights that the recently established medical centre in Maafushi Prison is now licensed to provide detoxification treatment for drug users. 

3.11 Maldives acknowledges the urgent need to train relevant staff on international standards such as the principle of medical confidentiality and the Istanbul Protocol. These standards will be included in future capacity building programmes.

3.12 Additionally, MPS and MCS has strengthened its standard operating procedures to ensure that detainee requests for medical assistance are immediately communicated to the health clinics. The medical requests by detainees are recorded at all facilities to ensure that detention facility staff does not delay or obstruct the request for medical assistance.

3.13 Establishing health services at all MPS detention facilities is a challenge due to the lack of adequate financial resources and available physical space. As mentioned above, MPS now operates a fully functional health clinic in its main detention facility in Dhoonidhoo. In all other detention facilities, including the ones in the atolls, detainees are referred to the local healthcare centre or hospital in the island. 

3.14 Free of charge, round the clock medical services are available at all detention facilities managed by MCS. Additionally, a psychiatrist has also been hired by MCS and is stationed at the Maafushi Prison. The psychiatrist regularly visits other prison facilities operated by MCS.

3.15 Medical staff of MPS is hired and recruited by the MPS medical insurance programme Noosandha. The MCS medical staff are part of the MCS organizational structure. Training and organizational staff care programmes are available to all medical staff hired by both organizations. However, it is important to note that the remuneration and benefits package offered to the medical staff has the same budgetary challenge faced by all public officials. Maldives is working to harmonize salary structures at all levels to ensure that Government pay structures are attractive to career-driven professionals.
 
Conditions of detention
	
3.16 Improving the conditions of detention facilities and state of detainees is a high priority of the Government. The physical infrastructure of the detention in MPS detention facility in Dhoonidhoo requires urgent renovation and upgrading. MPS has already improved the availability of potable water in the Dhoonidhoo detention facility by installing and operationalizing a desalination plant at the facility.

3.17 Chapter 6 of the Prisons and Parole Act stipulates all the basic rights that should be afforded to all prisoners and the basic conditions that should be met in the cells. As such, the Act stipulates that cells should receive sufficient light and ventilation and that detainees should be provided with facilities for hygiene, and arrangements and products for sleeping. These basic standards are further detailed out in Regulation No: 2016/R-34 (Regulation on basic services and amenities provided to detainees).

3.18 Maldives acknowledges that the current detention facilities throughout the country require immediate upgrading and renovations to ensure full realization of the basic rights of inmates. Government has prioritised and allocated resources to the establishment of a prison complex in Hulhumale’, expected to be completed by end of 2023. This will enable relocation of the current Male' prison to Hulhumale' and increase the capacity from 200 to 600 inmates. Furthermore, construction of a new prison in the island of Neykurendhoo in H.Dh. Atoll is expected to commence in 2022.

3.19 Government notes that prisoners are not handcuffed unless it is an absolute requirement to protect the safety of other prisoners and prison staff. However, due to limitations in the infrastructure and lack of human resources compared to the prison population there are difficulties of providing one hour of daily exercise in some of the custodial facilities and high-security prison units.

Programmes of activities

3.20 Formal education and vocational training programmes are available within the prison system. Inmates can partake in a number of activities including educational, vocational training programmes, Ordinary Level classes, and sports-based recreational activities. Maldives acknowledges the need to develop a more comprehensive program of activities for all detainees and is committed to strengthening existing educational and training courses to ensure the quality and diversity of programmes.

3.21 Moreover, MCS has launched a rehabilitation programme with the primary goal of reducing recidivism. Inmates with less than one year of sentence remaining will have the opportunity to enrol in the programme that will have educational and vocational training, health awareness and psychosocial support. 

3.22 Maldives acknowledges the lack of educational and vocational training programmes offered to young offenders. The Juvenile Justice Act envisages numerous diversion programmes for children including educational and vocational training programmes.


4. Steps taken to ensure the effective functioning of the National Preventive Mechanism

4.1 Government is committed to strengthening the functions and autonomy of the HRCM, in order to ensure its compliance with the Paris Principles. 

4.2 In that regard, an amendment was brought to Law No: 6/2006 (Human Rights Commission’s Act) in September 2020, to enhance the autonomy in the execution of its functions. The Amendment seeks to remedy the result of suo motu proceedings initiated by the Supreme Court of the Maldives against HRCM in 2014, which restricted HRCM’s ability to engage with international mechanisms. The amendment stipulates that the HRCM shall enjoy unfettered authority to establish bilateral and multilateral relations with law enforcement agencies, forensic investigatory institutions, NHRIs, regional organisations and other states in the effort to protect and promote human rights. The Amendment also states that the HRCM can submit reports and findings in the Commission’s capacity as the NHRI, in relation to the various international treaty obligations of Maldives.

4.3 These legislative amendments effectively supersede the aforementioned Supreme Court decision, reinstating and reinforcing the Commission’s authority to independently operate as the NHRI of Maldives and communicate with UN bodies.

4.4 Furthermore, the Amendment mandates all appointed individuals to declare their assets, and prohibits them from obtaining undue benefit from their position or to exercise undue influence. Rules on conflict of interest and strengthened accountability to the Parliament have also been incorporated, and HRCM is also required to publish an annual human rights report. Powers have also been granted to HRCM to provide effective civil remedies in cases where human rights violations occur.

4.5 Government notes the budgetary challenges faced by HRCM. To address this, the budget of the Commission was increased by 17.9% in 2021. However, the approved budget for the year 2022 is less and therefore, negotiations are currently ongoing with stakeholders to increase it.
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Complaints Lodged 170 158
Torture and other cruel, inhumane treatment by Police officers 46 40
Ethical misconducts by individual Police officers 13 21
Complaints by Police officers (HR and other complaints) 5 9
Disregard of various laws and regulations by Police officers 58 36
Relating to police investigations 31 30
Relating to Traffic violations 17 21
Investigations Ongoing 0 22
Investigations Completed 170 136
Outcomes
Sent for Disciplinary/Administrative action 9 9
Sent for prosecution 2 0
Not proven 140 100
Cancelled (Due to lack of cooperation by the complainant/requested by 19 27

complainant)





