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1.	This report is submitted by the Mainland Workers Welfare Concern Group, a long-standing group that advocates for the rights of Chinese workers, particularly with respect to policies relating to the workplace-injury insurance system. The focus of this report is on China’s implementation of Article 9 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), which stipulates "the right of everyone to social security,” as defined by the Committee in General Comment No. 19 (E/C.12/GC/19, Introduction, para. 2). 
2.	The International Labor Organization (ILO) also requires States parties “ensure the protection of workers who are injured in the course of their work or other productive labor” and State parties’ social security system should pay for the treatment of injuries and illnesses and for sick pay and provide benefits to families in distress due to the death of the breadwinner. (ILO Convention No. 121, Art. 17, Employment Injury Benefits, 1964). 

Preface
3.	According to data released in the Statistical Bulletin on the Development of Human Resources and Social Security in 2021, at the end of 2021, China recognized 1.299 million work-related injuries and approved 771,000 persons as qualified for some level of disability. Both numbers reached the highest peak since 2008.[footnoteRef:1] [1:  See the 2008-2021 statistical bulletin on the development of human resources and social security released by China’s official website of the Ministry of Human Resources and Social Security, http://www.mohrss.gov.cn/SYrlzyhshbzb/zwgk/szrs/tjgb/ (Chinese)] 

4.	At the end of 2021, there were 282.87 million people insured by work-injury insurance in China, an increase of 15.23 million from the end of the previous year. But this rate remains low.
5.	In some high-risk industries, such as coal mining, extractive industries, and manufacturing, workers need to be promptly sent for medical treatment once they are injured on the job. However, it takes at least six months from the identification of the injury to the rehabilitation of the injury to the determination of labor capacity. During this period, workers not only rely on the employer to put down money for the related expenses and wages during their downtime, but they also need the employer to cooperate, to some extent, with their application for identification of a work injury. The reality is that the employer often fails to fulfill its obligations according to the law, and the relevant labor protection departments do not do their job, so the burden is eventually shifted to the injured workers. Many workers have no choice but to choose labor arbitration, but because of compulsory mediation ––first arbitration and then a trial–– they cannot bear the heavy burden of litigation, and the process is so complicated, they feel they have no choice but to choose a "discounted settlement". This makes the workers, who have suffered physical and psychological harm due to work-related injuries, shoulder the undoubtedly further increased financial burden. In addition, they suffer from an inferiority complex after being injured and have challenges adapting to re-employment, making it difficult for the community of injured workers to enjoy their right to social security.
6.	Accordingly, we would like to express our views on China's implementation of Article 9 of the ICESCR and General Comment No. 19 on the work injury insurance system in China over the past 10 years.

1. Framework of Workplace Injury Protection System
7.	China's work injury protection system implements the concepts of injury prevention, compensation, and vocational rehabilitation, but the focus is on post-injury compensation, while prevention and vocational rehabilitation are clearly lacking. Judging from the high number of work injury cases at the end of 2021, work injury prevention is not satisfactory. 
8.	We believe that it is only by reducing the occurrence of work-related injuries at the source and avoiding preventable accidents that result in physical disability that any genuine respect and safeguard of human rights be possible. 
9.	To this end, we urge the Committee to recommend the State party to:
(a) Increase the fiscal budget for workplace injury prevention and continue to strengthen public education about injury prevention and raise awareness of workplace safety among enterprises and workers.
(b) Allow independent third-party professional service groups to assess the hidden dangers in factories to workplace safety.

2. Workplace Injury Protection Coverage
10.	The current work injury protection system in China is mainly a contributory scheme clearly defined by the Social Insurance Law of the PRC and the Regulation on Work-Related Injury Insurance (2010 Revision). As a type of social insurance, work injury insurance is compulsory to be paid by the employer, however, the social insurance payment is predicated on a labor relationship. But today, in China, there are still many businesses that do not sign labor contracts, and informal employment such as "temporary workers", part-time employment, and sub-contracting are becoming increasingly common, so there are still many eligible workers who are excluded from the coverage of work injury insurance. Although some enterprises will buy commercial insurance for their workers, the compensation of commercial insurance is, however, far lower than that of work injury insurance.
11.	In expanding the coverage of work injury insurance, the government has made useful explorations in the construction industry. The Opinions of the Ministry of Human Resources and Social Security on Further Improving Work Injury Insurance in the Construction Industry (2014.12.29) sought to expand the coverage of work injury insurance participation in construction enterprises, taking into account the special characteristics of construction work. The Ministry has also tried to clarify the process of participating in work injury insurance by project in order to prevent construction companies from evading participation in work injury insurance. However, in the case of illegal subcontracting of construction projects, some workers still lack work injury protection 
12.	Therefore, because China's workplace injury insurance system is tied to a labor relationship, this system makes it difficult to include workers under various employment relationships in the protection coverage of workplace injury insurance. 
13.	In other countries, such as Germany, gig workers on platforms without labor relations with employers or with ambiguous labor relations are defined as "self-employed" under labor law, and thus have successfully included Uber, and workers on Uber and Deliveroo in the workplace injury insurance system. 
14.	We urge the Committee to recommend to the State party that workplace injury insurance should be delinked from labor relations, and that workplace injuries should be treated as occupational risks, rather than being limited to the scope of labor relationships. 

3. Labor and social security departments
15.	In China, there are two ways to defend rights in labor disputes, one is the judicial way, that is, through labor dispute arbitration and litigation, and the other is through labor inspection brigade complaints. In 2008, the Ministry of Human Resources and Social Security was established. The Human Resources and Social Security Bureau (hereinafter referred to as "HSSB") has a wide range of functions, and the Labor and Personnel Dispute Arbitration Commission (hereinafter referred to as "labor arbitration") and the Labor Security Supervision Brigade are all agencies under the HSSB. Some studies have shown that in the past decade, there is a tendency for the labor security inspection brigades to become apathetic.[footnoteRef:2] [2:  See https://datawrapper.dwcdn.net/Ht483/1/ (Chinese)] 

16.	There is a chart that shows that the total number of labor dispute cases has witnessed continuous growth in recent years, especially in the three years since the outbreak of the pandemic. However, the number of cases handled by labor supervision departments has decreased to less than 10% of the number of labor arbitrations, with the latest data for the second quarter of 2022 showing that 324,000 cases were closed in labor arbitrations nationwide and only 28,000 cases were handled by labor supervision. In contrast, ten years ago, in 2013, labor inspection brigades were still handling about 60% of the number of labor arbitration cases. In this regard, we recommend that the Committee strongly urge the State party to:
(a) Adopt legislation to further clarify the scope of responsibilities of the labor security inspection brigades and prevent the sluggishness of the department. 
(b) Establish a public informational mechanism to systematically publicize the results of the processing of labor dispute complaint cases.

4. Payment of medical expenses for work-related injuries
17.	It is a controversial issue ––whether the medical expenses not paid by the work injury insurance fund should be borne by the employer. Article 30 of the Regulation on Work-Related Injury Insurance (2010 Revision) clearly stipulates the medical expenses for work-related injuries: "Employees who undergo treatment for injuries sustained in accidents or occupational diseases at work shall enjoy medical treatment for work-related injuries." However, the third paragraph also clearly sets forth that "the expenses required for the treatment of work-related injuries that conform to the catalog of work-related injury insurance treatment items, the catalog of work-related injury insurance drugs, and the standard of work-related injury insurance hospitalization services shall be paid from the work-related injury insurance fund." However, the relevant laws and judicial interpretations do not stipulate whether the medical expenses that cannot be reimbursed by the work injury insurance fund should be advanced by the workers themselves or should be borne by the employer.

5.  The difficulty of applying for work injury determination lies in establishing the employment relationship
18.	When approving a work-related injury insurance policy, it is necessary to first complete the work injury determination and work capacity identification procedures. The most difficult part of applying for work injury determination is to prove the de facto labor relationship; workers are even required to go through a lengthy legal process for this purpose, which is time-consuming and requires significant work. However, confirmation of labor relations through arbitration is not a pre-requisite procedure for applying for work injury determination, and the labor security department has the authority to investigate and verify facts.
19.	According to Article 18 of the Regulation on Work-Related Injury Insurance (2010 Revision), the application for the determination of a work injury requires the provision of "documents proving the existence of labor relations (including de facto labor relations) with the employer". Document No. 12 issued by the former Ministry of Labor and Social Security in 2005, "Notice on Matters Relating to the Establishment of Labor Relations", has become an important basis for establishing de facto labor relations in judicial practice. According to the notice, if the employer has not signed a labor contract with the worker, the following documents may be used to establish the existence of labor relations: (a) the vouchers or records of salary payment (the roster of employees' salary payments) and records of payments of various social insurance premiums; (b) the "work card" or "service card" issued by the employer to the worker;  (c) recruiting records such as "registration form" and "application form" filled out by the workers during the recruitment; (d) attendance records; and (e) other workers' testimonies, etc.
20.	In practice, many workers have difficulties in providing materials to prove the establishment of de facto labor relations due to the refusal of enterprises to cooperate. At this time, the labor insurance department does not accept the application for recognition of work-related injuries directly but usually informs the workers to confirm the labor relationship by arbitration first before applying for recognition of work-related injuries. Article 19 of the Regulation on Work-Related Injury Insurance (2010 Revision) clearly stipulates that "after the social insurance administrative department accepts the application for recognition of work injury, it may investigate and verify the accidental injury according to the need of audit, and the employer, the employee, the labor union organization, the medical institution and the relevant departments shall assist." Under Article 19, after accepting the application for recognition of work-related injuries, the social insurance administrative department has the duty to investigate and verify the accidental injuries. In the judgment of case number "(2009) Shan Xing Chu Zi No. 91, (2010) Zao Xing Final Zi No. 11", both the courts of first and second instance held that the existence of labor relations can be directly identified in the work injury determination procedure. In this regard, the administrative tribunal of the Supreme People's Court has issued a clear Reply ([2009] Xingtaizi No. 12): "According to the provisions of Article 9 of the Labor Law of the People's Republic of China and Articles 5 and 18 of the Regulation on Work-Related Injury Insurance (2010 Revision), the labor administration department has the authority to determine whether labor relations exist between the injured employee and the enterprise in the work injury determination procedure."
21.	Based on the foregoing, we urge the Committee to require the State party to do the following:
(a) The administrative department of labor security should issue a document as soon as possible to clarify that the administrative department of labor has the authority to determine whether there is a labor relationship between the injured employee and the enterprise in the work injury determination procedure.
(b) For those who refuse to accept the application for recognition of work-related injuries because of the difficulty in confirming labor relations, a written reply should be issued, setting out the matters to be investigated and verified, instead of simply giving a conclusion.

6.  Income during work-related injuries
22.	The legislation on the nature of wages during a work stoppage is unclear, making it difficult for workers to obtain timely relief. Article 33 of the Regulation on Work-Related Injury Insurance (2010 Revision) states: “If an employee suffers from a workplace injury or occupational illness and needs to be suspended from work to receive medical treatment for work-related injuries, the original salary and benefits will remain unchanged during the period of leave without pay and will be paid by the employer on a monthly basis”.
23.	Under this provision, the period of leave without pay is paid monthly by the enterprise according to the original entitlement, but enterprises frequently pay only the minimum wage or nothing at all. The legislative provision of the period of leave without pay was intended to prevent injured workers from living in poverty due to work-related injuries, but the system has fallen short.
24.	The reason for this is the lack of legislative provisions or clear departmental guiding opinions or judicial interpretations regarding the nature of the period of leave without pay. In the current judicial practice, many judgments hold that "labor compensation is the consideration of labor", while the treatment of the period of leave without pay is the treatment of work injury insurance, not labor compensation. Therefore, when a worker unilaterally terminates the labor relationship and claims for economic compensation on the ground that the enterprise has not paid the wages for the period of leave without pay, many judgments do not support the worker's claim for economic compensation. For the enterprise, it can be said that there is almost no cost in not paying the wages during the period of work stoppage.
25.	Facing this illegal phenomenon of enterprises operating unlawfully, workers injured at work could have sought the support of the labor inspection brigade to file complaints and labor dispute arbitration committees, but the former often does not play an active and positive role for workers, and labor dispute arbitration committees are often plagued with bureaucracy in that they must first make a ruling, which then ends up in court. The Regulations on Labor Security Supervision specify that the administrative department for labor inspection bureaus shall carry out labor security supervision on "the payment of wages and the implementation of minimum wage standards by employers". However, there are disputes over whether or not the period of leave without pay is labor compensation, and thus the administrative department for labor inspection bureaus often to shirk its duties upon receiving such complaints. In response, we urge the Committee to require the State State party to issue relevant opinions as soon as possible to clarify the labor compensation wage system during the period in which work is suspended in order to protect the livelihood of workers during the period of injury.

7.  Interim payment system for work injury insurance not effectively implemented
26.	The Social Insurance Law of the PRC, which came into effect in 2011, established legislation for the first time for a system of interim payment from the work - injury insurance fund. Article 41 of the law reads as follows:
“If the employee’s employer has not paid the insurance premiums for work injuries and work-related accidents, the employer shall pay the work injury benefits. If the employer refuses to pay, interim payment shall be arranged from the work injury insurance fund. The employer shall reimburse the work injury fund for interim payment of work injury benefits. If the employer refuses to reimburse the work injury fund, the social insurance agency may recover compensation in accordance with Article 63 of this law.”
27.	According to this article, if the employer fails to pay employees’ work injury insurance premiums and refuses to pay work injury benefits, injured workers can get relief from the work injury insurance fund. The interim payment system was originally introduced to help injured workers receive timely relief for work-related injuries. While this system has been in place for more than 10 years, it has yet to be effectively implemented.
28.	The difficulties with implementation include: 
(a) workers injured at work face a complex and lengthy litigation process; 
(b) there are often regional discrepancies between the type and amount of compensation covered by interim payments, and enforcement of coverage is not uniform;
(c) cross-regional production and operations mean that the process for applying for and receiving benefits is not clear or consistent for employees;
(d) qualifying conditions for interim payments for work injury benefits are too vague, making it difficult to determine the scope of coverage;
(e) the interim payment system lacks sufficient resources to process applications and payments; and
(f) an increasing funding gap for the work injury insurance fund as expenditures are increasing while the recovery of interim payments from employers has become increasingly difficult. 
29.	Based on the above, we urge the Committee to request the State party to 
(a) pass legislation clarifying the burden of proof for the employer's refusal to pay and the retroactive scope of the early payment provisions; 
(b) require local governments to formulate implementation rules and enforcement methods for the early payment system to ensure that it is put into practice.

8.  Age Discrimination and Occupation Injury Insurance 
30.	There is age discrimination in some provinces related to occupational injury insurance for workers as they approach retirement age. According to Article 36 of the Regulation on Work-Related Injury Insurance (2010 Revision), the specific standards for the lump-sum medical compensation for work-related injuries and the lump-sum disability employment compensation shall be set by the people's governments of provinces, autonomous regions and municipalities directly under the Central Government. 
31.	While some workers are less than five years away from retirement age or even over retirement age and may have to stop working, it does not mean that they should receive less than younger workers who are injured. If older workers suffer from work-related injuries, it compounds the difficulties associated with making a living. If they are paid less compensation for their injuries, it means they may have to look for other work, however, older individuals often face discrimination in the labor market. 
32.	The amount of compensation workers receive for work-related injuries should not be reduced based on their age. However, some provincial regulations stipulate that the lump-sum work-related injury medical compensation and the lump-sum disability employment compensation are to be “discounted” based on age, such as in Article 28 of the Measures for the Implementation of the Regulation on Work-Related Injury Insurance in Jiangsu Province (2015.4.1)[footnoteRef:3] and Article 25 of the Measures for the Implementation of the Regulation on Work-Related Injury Insurance in Shandong Province." [3:  Article 28 of the Jiangsu Province Measures for the Implementation of the Regulation on Work-Related Injury Insurance (2015.4.1) stipulates that "If the injured worker on his own proposes to terminate the labor relationship with the employer, and if the employee at the time of the termination of the labor relationship is less than 5 years away from the legal retirement age, the lump-sum medical compensation for work-related injuries and the lump-sum disability employment compensation shall be paid in accordance with the following standards: if retirement is less than 5 years away, 80% of the full amount; less than 4 years away, 60% of the full amount; less than 3 years away, 40% of the full amount; less than 2 years away, 20% of the full amount; less than 1 year away, 10% of the full amount will be provided, except in cases specified in Article 38 of the Labor Contract Law of the People's Republic of China. That is: if a worker reaches the legal retirement age or has started retirement procedures, in accordance with the regulations, a worker will not be paid the lump-sum medical compensation for work-related injuries and the lump-sum disability employment compensation.
] 

33.	As China’s population is aging, more of those injured on the job could be older, so the problem of age discrimination by “discounting” occupational-injury compensation is bound to emerge more frequently. Such age-based discrimination does not take into account the situation or needs of older workers. The discrimination also makes older workers less confident about their future and their livelihoods. 
34.	With this in mind, we urge the Committee to strongly recommend the State party to: Revise the Regulation on Work-Related Injury Insurance as soon as possible, so that it clearly prohibits age discrimination in determining work-related injury lump-sum compensation levels; and should clearly indicate that restrictive provisions related to lump-sum disability employment compensation and lump-sum work-related injury medical compensation may not be made by local governments. Local regulations should not be allowed to stipulate that lump-sum compensation for work-related injuries decreases as a worker approaches retirement age.

9.  Differential in lump-sum disability benefits  
35.	The problem of the differential in lump-sum disability benefits exists when an employer pays work injury insurance for the worker, but the social insurance contribution base is lower than the actual wage of the worker. According to Article 64 of the Regulation on Work-Related Injury Insurance (2010 Revision), the "personal wage" (benren gongzi) referred to in this regulation refers to the average monthly contribution wage of the 12 months before the injured worker suffers from an accidental injury or occupational disease at work. If the personal wage is higher than 300% of the average wage of the employees in the region, it will be calculated according to 300% of the average wage of the employees in the region; if the personal wage is lower than 60% of the average wage of the employees in the region, it will be calculated according to 60% of the average wage of the employees in the region. Therefore, an individual’s “personal wage” is directly linked to the social security contribution base.
36.	However, how to calculate a "personal wage" when the contribution salary, actual salary and 60% of the average monthly salary of the employees in the province in the previous year are not the same? In practice, the base amount of social security and work injury insurance (contribution wage) paid by the employer for the employee is often lower than the employee's actual wage and less than 60% of the average monthly wage of the employee in the previous year. When a work-related accident occurs, the Human Resources and Social Security Bureau often uses the contribution wage or 60% of the average monthly wage of the previous year's employees as the standard for issuing a lump-sum disability benefit. As a result, there are often disputes over the standard of the personal wage in the "lump-sum disability benefit," which leads to arbitration or litigation. Consequently, many workers have taken their employers to court, arguing that the employer should pay the difference of the lump-sum disability benefit. 
37.	Although the Regulation on Work-Related Injury Insurance (2010 Revision) does not explicitly provide for this, the legislation in some provinces has important value as a reference. Article 56 of the Guangdong Work-Related Injury Insurance Regulation (2019 Amendment) provides: "If the employer underreports the wages of the employee and fails to pay the full amount of work injury insurance premiums, resulting in the reduction of the work injury insurance remuneration given to the injured employee, the difference in the work injury insurance compensation shall be made up by the employer of the injured employee." This article clearly stipulates that if the employer underreports the employee's salary resulting in a lower work injury compensation, the employer should be responsible for the difference in the lump-sum disability benefit. 
38.	In response, we urge the Committee to strongly urge the State party: As soon as possible, to adopt a legislative amendment of the Regulation on Work-Related Injury Insurance, drawing on the provisions of the Guangdong Work-Related Injury Insurance Regulation, to clarify that the employer should bear the difference in work injury compensation in the event of a reduction in work injury remuneration due to the under-reporting of the employee's salary by the employer ( not limited to the lump-sum disability benefit.)

10.  Female workers injured at the workplace
39.	After a work injury, female workers, like all injured workers, face various dilemmas, such as physical pain caused by the work injury, anxieties about future employment and income, lack of knowledge and confusion about the law and legal procedures related to workplace injuries, worries about the employer's lack of cooperation in paying work injury-related benefits, and worries about the alienation of friends and colleagues and the lack of understanding and care from family members.[footnoteRef:4] [4:  See "Questionnaire Report on the Psychological Situation of Injured Workers" published by Lohas Social Work 2022: (in Chinese)  https://mp.weixin.qq.com/s/p3fuD_BnC6659E47biVPLg] 

40.	In our interviews with some female workers suffering from workplace injuries, we found that many female workers face more psychological pressure [than their male counterparts], and they crave to be heard and need more psychological support. In China, women not only have to share the pressure of earning money and raising a family with men, but they also tend to worry more about the details and are therefore more anxious and fearful about the future after workplace injuries. During the post-injury time period, if employers fulfill their legal obligations (such as paying for medical expenses, hiring a caregiver, and paying wages when the injured could not work in accordance with the law), then workers would face much less psychological pressure. 
41.	In this regard, we urge the Committee to recommend to the State party that it establish a simple, safe, and fast channel for female workers with workplace injuries, through the relevant labor protection departments’ use of effective social resources, to provide legal aid and psychological support for female workers who apply for work-related injury determinations, offering one-stop assistance for female workers suffering from work-related injuries.
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