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Introduction:
Minority Rights Group International (MRG) is an international NGO working to secure the rights of ethnic, religious and linguistic minorities worldwide. MRG has consultative status with the United Nations Economic and Social Council (ECOSOC), and observer status with the African Commission on Human and Peoples’ Rights (ACHPR).  MRG and its partners have researched and advocated for the rights of the Chagos Islanders and the Dalits for many years. 
A. Caste-based discrimination in the UK:

MRG wholly supports the contents of and recommendations within the alternative report on caste-based discrimination in the UK, as submitted to CERD at its 79th session by The Dalit Solidarity Network UK (DSN-UK) and The International Dalit Solidarity Network (IDSN).

B. Chagos Islanders:
In line with the mandate of MRG, the rest of this report focuses on the behaviour of the Government of the United Kingdom towards the Chagos Islanders in light of its obligations under the International Convention on the Elimination of Racial Discrimination (‘the Convention’).  It provides an overview of the situation of the Chagos Islanders and updates the Committee on the legal developments since the consideration of the previous periodic report of the UK.  The report will then contest the inapplicability of the Convention in the BIOT as well as evaluate the UK’s behaviour towards the displaced residents of the BIOT in light of its obligations under the Convention.

1. Overview of the Situation
a. Removal of the population

Up until the 1960s, the Chagos Islands in the Indian Ocean were inhabited by an indigenous people, the Ilois (also known as Chagossians), who were born there, as were their parents and many of their ancestors.  In the early 1960s, the governments of the United Kingdom and the United States of America resolved to establish a major military base on the largest of the Chagos Islands, Diego Garcia.  To facilitate the creation of the base, in 1965 the Chagos archipelago (including Diego Garcia) was divided from Mauritius (then a British colony) and constituted as a separate colony called the British Indian Ocean Territory (‘BIOT’) by way of Order in Council (SI 1965 No 1920). 
Between 1967 and 1973, the United Kingdom removed the inhabitants of the Chagos Islands by inter alia, refusing to let them return from visits to Mauritius and closing down the plantations which provided for their employment.  In 1971, an 'Immigration Ordinance' was issued by the Commissioner of BIOT (pursuant to powers contained in the 1965 Order) requiring the compulsory removal of the whole of the population of the territory, including all the Ilois, to Mauritius.  The Ordinance also provided that no person could enter the territory without a permit.  The last inhabitants were removed from the Chagos Archipelago in 1973.  The Chagossians have never been appropriately consulted about their removal from the island.  Subsequent to their removal, a treaty was concluded between the US and the UK by which the island of Diego Garcia was leased to the American military, which has constructed and operates a military base there. 
The Chagossians now live in poverty and marginalisation in Mauritius, Seychelles and the UK.  Adequate provision was never made by the UK Government for their housing, feeding, employment, healthcare, social needs and community facilities.  They have suffered for over 40 years as a result of their resettlement.

b. Legal action
The Chagossians have brought a number of legal actions in the UK courts challenging their expulsion.  In 2000, the High Court struck down the relevant part of the Immigration Ordinance on the grounds that the relevant power contained within BIOT, the power to legislate for the ‘peace, order and good government’ of the territory, while broad, did not include a power to exile a people from their homelands.
  The UK Government did not appeal the decision and passed a new Ordinance allowing inhabitants to return to the outer islands of the archipelago but not to Diego Garcia.  However, the Government later overturned its decision to support the resettlement and revoked the original BIOT order, passing new orders - the BIOT (Constitution) Order and the BIOT (Immigration) Order - in 2004.  These provisions reinstated full immigration control; they “declared that no person has the right of abode in BIOT nor the right without authorisation to enter and remain there.  The Chagossians were thus effectively exiled.”

A second case was brought challenging the legality of the new arrangement including the provision where (a) no provision had the right to abode in the BIOT and (b) that no person was entitled to enter BIOT without authorisation.
 The challenge was successful both in the High Court and the Court of Appeal, the latter holding that the orders amounted to an abuse of power because they negated the islanders; rights to return to their homeland
.  The Government appealed to the House of Lords, where the majority ruled that the exercise of power under the 2004 orders was essentially a concern for the government and Parliament and not properly a matter for the courts
.  In dissent, one of the Lords stated that the Government’s submission “treats BIOT and the... power to make... laws relating to BIOT as if they related to nothing more than the bare land, and as if the people inhabiting BIOT were an insignificant inconvenience”.

An application to the European Court of Human Rights - alleging breaches of Articles 3, 6, 8 and 13 and Article 1 of Protocol 1 - is currently pending and it is hoped this will be determined later in 2011
.  In 2009, Minority Rights Group International, in conjunction with Human Rights Watch, submitted a third party intervention in the European Court case. 
2. The Convention is applicable to BIOT and to UK acts affecting the Chagossians
a. The Convention is applicable to UK acts affecting its citizens outside its territory
In 2003, this Committee expressed regret that the UK had not provided any information on the implementation of the Convention in the BIOT in its report, and requested the UK to include information on its measures towards the adequate development and protection of the Ilois for the purpose of guaranteeing their full enjoyment of human rights under Article 2, paragraph 2 of the Convention.

In 2006, the UK replied to the Committee that the Convention does not apply to the BIOT.  The UK Government maintained that it did not consider ‘‘Article 2 paragraph 2 of the Convention relevant to the territory of the BIOT, or that any separate report was required’’
.  The UK Government then stated that “so far as concerns the Ilois, the Territory has no permanent inhabitants’’ and members of the armed forces or other officials only spend brief periods on the island.
  The Government continues “Those individuals who are sometimes referred to as “Ilois” (or more frequently now as “Chagossians”) are in many cases now British citizens.... by virtue of the British Overseas Territories Act 2002….”.

Although the reasoning for the UK Government’s statement that the Convention does not apply to BIOT is not completely clear, it would seem that the Government’s argument rests on the fact that the Chagossians do not reside on the BIOT, and therefore the UK is not under any duty to respect or protect the rights of the Chagossians, pursuant to its obligations under the Convention.  Such a statement is incorrect, in that it presupposes that the Convention applies to the territory alone, and fails to consider the UK’s obligations to the Chagossian people, most of whom are British citizens as individuals, as the UK itself recognises
.  In doing so, the UK ignores the fundamental obligations clearly set out within the Convention.  The Committee has repeatedly held that the Convention applies to its ‘‘citizens or non citizens’’
.
As UK citizens, the Chagossians fall within the jurisdiction of the UK, therefore, the Convention applies to the UK government’s behavior towards them, even if they are living outside of UK territory.  

b. The Convention is applicable to UK overseas territory

In submissions to other international mechanisms, including the European Court of Human Rights
 and the UN Human Rights Committee
, the UK Government has taken the position that certain human rights conventions which it has ratified (notably, the European Convention on Human Rights and the International Covenant on Civil and Political Rights) do not extend to the BIOT because the UK did not ratify the Convention specifically in relation to BIOT.  The UK Government does not appear to be taking the same position in relation to the Convention and indeed, this Committee has indicated that it considers the Convention to apply to the BIOT, in requesting the UK to provide information about the measures it has taken towards the adequate development and protection of the Ilois for the purpose of guaranteeing their full enjoyment of human rights under Article 2, paragraph 2 of the Convention.
  However, for the avoidance of doubt, this submission will briefly address such an argument.

Firstly, any limitation of the scope of applicability of the Convention, if made within a specific reservation, would fall contrary to the international law on state reservations.  According to Article 19(c) of the Vienna Convention on the Law of Treaties, a reservation may not be “incompatible with the object and purpose of the treaty.”
  Limiting the territories to which the Convention applies not only modifies the “object and purpose” of Article 2(2), but completely negates it, denying whole classes of UK citizens, including those of the excluded territories, the ability to enjoy any of the rights enshrined in the Convention at all.
In addition, the courts have accepted jurisdiction over the events that took place on the Chagos Islands.  As a matter of international law, the BIOT is a UK territory and not a sovereign state.  As a matter of domestic law, the BIOT is directly administered by the UK Government.  The declared purpose of the BIOT is to further the defence of the UK and its allies.  Moreover, the UK courts accepted jurisdiction over the merits of the entire Claimant’s complaints concerning events in the BIOT.  
The authors of this submission therefore maintain that the Convention applies to the BIOT and the UK cannot be relinquished from its obligations to the Chagos Islanders.
Having established that the Convention applies both to the BIOT and to the UK’s behavior towards its Chagossian subjects, this submission will now analyse the UK’s substantive violations of the Convention with respect to the situation of the Chagos Islanders.

3. The continuing exile of the Chagossian people constitutes a violation of Article 1
Article 1.1 of the Convention defines "racial discrimination" as any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.  Discrimination includes purposive or intentional discrimination and discrimination in effect.
  Differential treatment constitutes discrimination if ‘the criteria for such differentiation, judged in the light of the objectives and purposes of the Convention, are not applied pursuant to a legitimate aim, and are not proportional to the achievement of that aim.’
  Further, “in seeking to determine whether an action has an effect contrary to the Convention, [the Commiteee] will look to see whether that action has an unjustifiable disparate impact upon a group distinguished by race, colour, descent, or national or ethnic origin.”

An assessment of proportionality – or whether an action has an unjustifiable disparate impact on a group – will involve a consideration of whether the measure being taken was necessary (for example, a ‘pressing social need’), whether there is an alternative means of achieving the same with less or no interference, and the fairness of the decision-making process behind the measure.  It is submitted that the UK Government’s actions in removing the Chagossians from their homes and continued failure to return them to their ancestral land and/or provide adequate compensation cannot be justified.  There was no ‘pressing social need’, such as a state of emergency or the presence of hostile insurgents, which would justify such actions.  Further, there has never been any suggestion that the Chagossians presented a threat to anyone.  Indeed, the UK courts have already ruled that the removal of the Chagossians from their homes was unlawful.

In the past, the UK Government has argued that “anything other than short-term resettlement on a purely subsistence basis would be highly precarious and would involve expensive underwriting by the UK government…it would be impossible for the Government to promote or even permit resettlement to take place.”
  This argument is insufficient to release the Government from its obligations under the Convention.  The determination that islands should not be resettled was made after the government conducted a deeply flawed feasibility study.  The feasibility study was carried out without consultation with any former residents of the Chagos Islands.  The Government also put limitations on its terms of reference which gave editorial control to the Government.  This lack of transparency on the issue stems as far back as public pronouncements to the Decolonisations Committee of the United Nations on 16 November 1965, when the Government falsely claimed that the detachment of the Archipelago amounted merely to “new administrative arrangements”, and falsely claimed that there was no permanent population.  It also claimed that consultation had taken place with “representatives of the people concerned”. 

In addition, the UK Government has raised arguments that national security interests prevent the return of the Chagossians.  Yet, like the feasibility argument, those security determinations were made without any consultation with the Chagossian people, and without considering their interests.  This unilateral action runs contrary to the emphasis on participation found in ICCPR and ICERD jurisprudence.  The UK courts have found this unilateral action problematic as well, noting that the security decision was made exclusively from the point of view of the United Kingdom and the United States, with regard for the interests of the Chagossians.
  For this reason, the decision was found to be “irrational.”
 

4. The continued exile of the Chagossian people constitutes a violation of Article 2
Article 2(1)(a) provides 
1. States Parties condemn racial discrimination and undertake to pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races, and, to this end: (a) Each State Party undertakes to engage in no act or practice of racial discrimination against persons, groups of persons or institutions and to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation.
The continued exile of the Chagossians falls foul of the UK Government’s obligation to eliminate ‘‘acts of racial discrimination against persons or group of persons” under Article 2(1) (a).  From 1967 to 1973, the British Government forcibly removed the Chagossians from their homes through strategies which included deception and concealment.  In particular, the Government concealed from the United Nations and from the British public the fact that there were permanent inhabitants of the BIOT who were to be removed from or excluded from the island without consultation or consent.  Statements made by Government in the run-up to, and during, the Chagossians’ eviction evidence the racial discrimination behind their removal from the island.
  Further, in 2004, the UK Government passed the BIOT (Constitution) Order 2004, which declares that

“Whereas [the BIOT] was constituted and is set aside to be available for the defence purposes of the Government of the United Kingdom and the Government of the United States of America, no person has the right of abode in [the BIOT]…Accordingly, no person is entitled to enter or be present in the Territory”.

In conjunction with passing the BIOT (Immigration) Order 2004, the Government has reinstated the prohibition to return to BIOT and thus prolonged the exiling of the Chagos Islanders.  Both Orders are discriminatory in nature in that they directly target the Chagossians, and as explained above, cannot be justified.  In particular, the BIOT (Immigration) Order 2004 prohibits anyone from entering the BIOT without a permit from the immigration officer.  This Order bans Chagossians not just from Diego Garcia, home of the US military base, but also from the outlying islands located over one hundred miles away.  Members of the armed forces and public officers are exempt from this requirement, and listed contractors working on the American base are deemed to possess a permit.  It is also understood that British policemen are based on Diego Garcia, and civil servants involved in the administration of the islands are permitted to enter.  Moreover, as argued by counsel for the Chagos Islanders in the UK courts, the Chagossians are prohibited from returning home on grounds of national security, yet private yachters are permitted to sail into the territorial waters (i.e. within three miles) of Diego Garcia.
  And still, the Chagossians are completely barred from living on, or even visiting, any of their ancestral homeland.
Under Article 2(1)(c), the UK Government is required to ‘‘amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists.’’  To date, and despite a series of ongoing legal challenges and requests from the Chagossians, the Government has failed to amend or rescind the BIOT (Constitution) Order 2004 and BIOT (Immigration) Order 2004, and the Chagossians remain in forced exile. 
Article 2(2) provides:
States Parties shall, when the circumstances so warrant, take, in the social, economic, cultural and other fields, special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms. These measures shall in no case entail as a consequence the maintenance of unequal or separate rights for different racial groups after the objectives for which they were taken have been achieved (emphasis added). 
The concept of special measures is based on the principle that laws, policies and practices adopted and implemented in order to fulfil obligations under the Convention require supplementing by the adoption of special temporary measures designed to secure disadvantaged groups the full and equal enjoyment of human rights and fundamental freedoms.
  ‘Measures’ includes the full span of legislative, executive, administrative, budgetary and regulatory instruments, at every level in the State apparatus, as well as plans, policies, programmes and preferential regimes.
  Further, the use of the verb ‘shall’ in relation to taking special measures clearly indicates the mandatory nature of the obligations to take such measures.  This mandatory nature of the obligation is not weakened by the addition of the phrase ‘when the circumstances so warrant’.

In spite of these clear and unequivocal obligations, the UK Government has failed to take any measure to address the discrimination suffered by the Chagossians.  The Chagossians now live in poverty and marginalisation in Mauritius, Seychelles and the UK and have been deprived of their land and livelihood for over 40 years.  Despite repeated requests and numerous legal challenges, adequate provision has never been made by the UK Government for their housing, feeding, employment, healthcare and social needs nor community facilities, nor has adequate compensation been offered for their forcible removal from their homes.  The UK Government is therefore in violation of Article 2. 
5. The continuing exile of the Chagossian people constitutes a violation of Article 5
The right to self-determination is a fundamental principle of international law.  It is enshrined in article 1 of the Charter of the United Nations, in article 1 of the International Covenant on Economic, Social and Cultural Rights and article 1 of the International Covenant on Civil and Political Rights, as well as in other international human rights instruments.
  

In respect of the self-determination of peoples, two aspects have to be distinguished.  The right to self-determination of peoples has an internal aspect, that is to say, the rights of all peoples to pursue freely their economic, social and cultural development without outside interference.  In that respect, there exists a link with the right of every citizen to take part in the conduct of public affairs at any level, as referred to in article 5 (c) of the Convention.
 
Article 5(c) provides:

In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:

(c) Political rights, in particular the right to participate in elections - to vote and to stand for election - on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have equal access to public service.
This emphasis on minority participation is further emphasised by the Committee as follows, “governments should be sensitive towards the rights of persons of ethnic groups, particularly their right to lead lives of dignity, to preserve their culture, to share equitably in the fruits of national growth, and to play their part in the government of the country of which its members are citizens.”

The second aspect of self-determination, the external aspect, is not examined here since the Chagossians only seek the less comprehensive right of internal self-determination. 
In addition, CERD’s general recommendation on indigenous peoples calls upon States to “ensure that members of indigenous peoples have rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent.”

As an indigenous, or at the very least a minority, people, the Chagossians are thus legally entitled to not only choose how to order their economic, social, and cultural affairs, but to do so freely and actively, and in consultation with the government in the case of state action affecting their internal self-determination.  In practice, they are denied the ability to meaningfully, much less freely and actively, order their affairs. 

As stated above, decisions regarding the Chagossians’ fate have frequently been made without public debate, and have always been made without consulting them.  Through its intervention, the UK has breached on the rights of Chagos Islanders to participate in public affairs and enjoy equal access to public service according to Article 5 (c). 
Further, by expelling the Chagossians from their home, the UK has violated their right to enjoy freedom of movement under Article 5 (d) (i).  In addition, the Government’s assertion that the Chagossians “enjoy the right of abode in the United Kingdom and associated rights of residence in Member States of the European Union’’
 completely ignores the fact that they are wholly deprived of the opportunity to return to their country as guaranteed by Article 5 (d) (ii) of the Convention.  
6. The failure to provide the Chagossians with an effective remedy and adequate compensation for their continued exile constitutes a violation of Article 6 
Article 6 provides:

States Parties shall assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination.

In 2000, the UK High Court quashed the 1971 Immigration Ordinance requiring the compulsory removal of the whole of the population of the territory, including all the Ilois, to Mauritius on the grounds that the relevant power contained within BIOT, the power to legislate for the ‘peace, order and good government’ of the territory, while broad, did not include a power to exile a people from their homelands.
  It is evident from the reasoning within that judgment that the purpose of quashing the order was to ensure the Chagossians could return to and remain in the BIOT.  
The UK Government did not appeal the decision and passed a new Ordinance allowing inhabitants to return to the outer islands of the archipelago but not to Diego Garcia.  The then Foreign Secretary, whose ministry maintains authority over the BIOT Commissioner, announced that he would be accepting the Court’s ruling and investigating possibilities for the Chagossians’ resettlement.  However, the Government delayed and obstructed this action, and in June 2004, passed two Orders which completely denied the Chagossians’ right as recognised by the UK court in 2000.  They were not consulted or warned about these Orders.  This unilateral decision meant that a binding judicial decision respecting the Chagossians’ rights cannot now be implemented.  
The Chagossians challenged the 2004 Orders through legal action, which was successful at first instance and in the Court of Appeal, but in 2008 the House of Lords ruled against them, finding that the issue was essentially a concern for the government and Parliament and not properly a matter for the courts
.  
The Chagossians are now completely barred from living on, or even visiting, any of their ancestral homelands and they are unable to organise their economic, social, and cultural affairs the way they were before their exile.  Their poverty and marginalisation in Mauritius, a result of insufficient relocation assistance and compensation from the UK government, also limits the autonomy of their life in exile.
  The UK has offered very limited compensation that does not allow the Chagossians to lead dignified lives in exile.  Indeed, the need for additional compensation has been recognised by the Human Rights Council in its concluding observations. 
   
The Chagossians have therefore been wholly deprived of an effective remedy and/or adequate compensation for their treatment by the UK Government within the national courts, in violation of Article 6.  
7. Conclusions and Recommendations
Substantive analysis of the UK’s behaviour towards the Chagos Islanders reveals that the UK is in violation of articles 1, 2, 5 and 6 of the Convention due its prolonged exiling of the Chagossians.  The authors of this submission respectfully request the Committee to inform the UK Government of its obligations to the Chagossian people under the Convention, to recognise the violations that are currently taking place, and to recommend to the Government that they facilitate and support the Chagossians right to return to the islands immediately.  

To this end, MRG specifically recommends that the UK Government:
· recognise the violations that the Chagossians have endured after being removed from the islands; 

· repeal the two 2004 Orders in Council;

· facilitate and support the Chagossians right to return to the islands immediately;  
· pay the Chagossians adequate compensation for the violation of their rights over the past 40 years; 

· appropriately consult with and seek the free, prior and informed consent of the Chagossians in relation to the return and compensation process.
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