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Introduction

The Kenya National Commission on Human Rights (KNCHR) is a Constitutional body established under Article 59 of the Constitution of Kenya, 2010 and the Kenya National Commission on Human Rights Act, 2011; with the primary responsibility of promoting and protecting the respect of human rights in Kenya. 

Current Status
KNCHR was awarded “A status” certificate as a National Human Rights Institutions by the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC) in Geneva on 12th March 2015 as an indication of its sterling performance regarding its work on human rights promotion, protection and monitoring and engaging with the international human rights system which has gained international recognition
.
In February 2011, the Office of the Attorney General (AG) in Kenya designated KNCHR to be the independent monitoring body on the implementation of the Convention on the Rights of Persons with Disabilities (CRPD) in Kenya under Article 33(2) of the CRPD. However, with the creation of the National Gender and Equality Commission (NGEC), the AG transferred this mandate to the sister Commission. KNCHR monitored the implementation of the CRPD in Kenya between 2011 and 2014 and published a report of its findings
. The monitoring report is the basis of the assertions and recommendations in this document. 
There have been positive developments with regard to the rights of persons with disabilities (PWDs) internationally, regionally and domestically. 

Purpose and General Obligations (Arts. 1-4)

1. Kenya ratified the CRPD in 2008. Kenya’s legislation still contains derogatory terms referring to Persons with Disabilities.   While the State has made some positive provisions in the 2010 Constitution regarding the rights of Persons with Disabilities, the key domestic legislation with regards to their rights, the Persons with Disabilities Act of 2003 has been undergoing a review process and the actual amendment of this law is yet to be enacted. It is however noteworthy that Article 2(6) of the Constitution provides that any treaty or convention that Kenya ratifies shall form part of the law of Kenya under the Constitution.  CRPD is therefore part of Kenyan law under this Article.  
2. With regards to persons with disabilities among marginalized communities in Kenya, their situation is even more dire tacking into account the general challenges the communities experience with regard to access to health care and education services apart from the attendant high levels of poverty and insecurity. Persons with disabilities among marginalized and minority communities are therefor in the main, doubly disadvantaged. 
3. The State has an obligation to provide the CRPD in accessible formats and an official translation in the national language that is Kiswahili. This is yet to be done 7 years after ratifying the Convention. 
4.  KNCHR therefore recommends that the CRPD Committee (Committee) encourages the State to commit to the actual amendment of the provisions in the laws that are derogatory to persons with disabilities such as Article 83(1)(b) of the Constitution, Section 9 Election Act 2011, and Section 11(2) of the Marriage Act 2014, within a specific timeframe.
SPECIFIC RIGHTS
Equality and Non-Discrimination (Art.5)

5. Article 27
 of the Constitution bars discrimination on the listed grounds including disability but further requires
  the State to come up with legislation and other measures to mitigate disadvantages suffered by persons with disabilities, amongst others, due to past discrimination. The envisaged law (affirmative action measures) has not yet to be enacted five years after the promulgation of the Constitution of Kenya. There are also no clear measures taken by the state to ensure non-discrimination of persons with disabilities by private actors. 

6. KNCHR recommends that the Kenyan State be called upon to prioritize enactment and implementation of the relevant law to give effect to Article 27(6) of the Constitution. Such a law should also address cultural practices that discriminate and stigmatize to persons with disabilities. The state has taken similar steps in passing and implementing the Prohibition of Female Genital Mutilation Act, 2011, which has outlawed this retrogressive and harmful cultural practice in Kenya.  
Women with disabilities (Art.6)

7. Women with disabilities often suffer double discrimination and are at a higher risk of sexual abuse, gender based violence, exploitation and ill-treatment. The KNCHR Report on reproductive health rights indicated that women across all disability types were denied the rights to make their own reproductive health decisions
. Several women with disabilities reported during the inquiry that medical procedures such as sterilization and hysterectomy were conducted on them without their consent and even at times knowledge. This situation still obtains as indicated by a study conducted by Users and Survivors of Psychiatry Kenya (USP Kenya) in 2013
 and the KNCHR monitoring visits conducted in various parts of the country.   
8. KNCHR urges the Committee to recommend that the State puts in place measures to ensure that persons with disabilities provide informed consent prior to sterilization and other medical procedures being performed on them. Such measures should provide for sanctions where such procedures are performed without consent, under duress and under forced circumstances.  
Children with Disabilities (Art. 7)

9. There are no specific measures that have been put in place by the State to get views of children with disabilities. The situation obtaining is lack of awareness on support services for early interventions for children with disabilities which would be key in reducing the extent of disabilities and even number of children with disabilities.

10.  KNCHR urges the Committee to recommend that the State adopts specific measures for early interventions to assist children with disabilities and also to hear the voices of children with disabilities on matters that concern them. The State should also train children officers on rights of children with disabilities. 
Awareness Raising (Art. 8)

11. Persons with disabilities continue to face stigmatization in society mostly occasioned by lack of awareness and understanding of their situation. While the Kenyan  government policy of mainstreaming disability in all government programmers is to be lauded, much more needs to be done to create a facilitative environment for persons with disabilities to participate in public life, and have access to opportunities that promote positive perceptions and awareness of their potential to contribute meaningfully to society
. The findings of the monitoring by KNCHR indicated that many persons with disabilities were not aware of their rights including the various legislations put in place to protect and promote their rights.
12. KNCHR urges the Committee to recommend that the State scales up awareness raising programs on the rights of persons with disabilities.  Such programs should also tackle negative cultural practices and beliefs surrounding disability generally and nurture a culture of supporting persons with disabilities to actualize their rights. The State should also educate the public on the interventions it has undertaken to uplift the situation of persons with disabilities. 
Accessibility (Art. 9)
13. The Persons with Disabilities Act, 2003 (PDA) has similar provisions on accessibility in Section 21. It entitles persons with disabilities to a barrier- free and disability-friendly environment. Section 22 of the PDA requires any proprietor of a public building to adapt it to suit persons with disabilities in such manner as may be specified by the National Council for Persons with Disability (NCPWD). Sections 22 and 23 of the PDA obliged proprietors of public buildings and operators of public transport to comply with the provisions on accessibility within 5 years beginning 2003. Such compliance has not been achieved over 12 years since enactment of the law. Public buildings and public service vehicles countrywide are still inaccessible to persons with disabilities.  According to the Act, sections 22 on accessibility of public buildings and 23 on public service vehicles became operational from the 1st of January, 2010. This therefore means that the timeline for compliance with section 22 is the 31st of December, 2015, while that for section 23 was the 31st of December, 2012
.
14. The issue of accessibility to transportation services is further compounded by the fact that most public transport vehicles are privately owned and the State has taken no concerted efforts to either provide alternative transport and/or oblige private actors to abide with the legal provisions on accessibility.
15. The assessment of both private and public buildings during the monitoring done by KNCHR between 2011 and 2014 showed that physical accessibility for persons with disabilities remains a far-off target in most cases save for a few noted health facilities which had made relevant improvements and adjustments to their buildings. Several buildings that house national and county government offices, courts, hotels, public toilets, police stations among others do not comply with current accessibility standards
.
16.  KNCHR urges the Committee to recommend that the State implements accessibility standards in the Convention especially Universal Design. The same should be time bound and sanctions provided for non-compliance to ensure expeditious implementation.
Right to life (Art. 10)

17. The State has made positive interventions in various cases concerning persons with albinism. It is commendable that on 13th June 2015, the country observed the International Albinism Awareness day. This was an avenue for raising awareness about rights of persons with Albinism. However, there are no targeted measures to stem out cultural beliefs and practices that endanger the lives of persons with Albinism. 
18.  KNCHR urges the Committee to recommend that the State implements more targeted measures to respond to cases of abduction and killing of persons with Albinism. It should enact a law that prohibits harmful cultural practices that violate the rights of persons with Albinism and also come up with programmes that secure persons with Albinism most at risk.
Equal Recognition before the Law (Art. 12)

19. The Constitution of Kenya provides for equality before the law for all people under Article 27 and outlaws discrimination on all grounds including disability. However, the reality on the ground is that there are laws that still stand in the way of realization of legal capacity for persons with disabilities. KNCHR conducted research on implementation of Article 12 in Kenya in 2013 and published its Briefing Paper. It found that there are several laws that curtail the right to legal capacity for persons with disability. The laws that were identified in the said research are still in existence. They have not been amended to remove the barriers to legal capacity for persons with disabilities. The other finding was that there is little awareness by the duty bearers, persons with disabilities and professional bodies about legal capacity for persons with disabilities
. 
20. KNCHR urges the Committee to recommend that the State should amend the laws that are a barrier to the exercise of legal capacity by persons with disabilities. It should also have concrete plans for raising awareness to all about legal capacity for persons with disabilities. 
Access to Justice (Art. 13) 

21. Persons with disabilities continue to face a lot of challenges when seeking justice with key obstacles being inaccessibility and barriers to exercise of legal capacity. Law enforcement agents and members of the judiciary have little or no training on equality and diversity including disability awareness and thus they have limited skills to respond effectively to issues of persons with disability particularly those with mental and psycho social disabilities. KNCHR has noted that there are no appropriate services to support law enforcement agents, the judiciary and other government institutions to communicate with persons with mental and psycho-social disabilities and the deaf
 when need arises. And where such services are provided, they are fraught with delays and other inadequacies thereby prejudicing the interests of the persons with disabilities.
22. A case in point is when KNCHR received a complaint through Kenya National Association of the Deaf (KNAD) in the month of April 2015, concerning a deaf defendant in Kiambu Law Courts who had been in remand since November 2014. His case had not been heard since the Court indicated that a sign language interpreter was not available. The defendant’s case had been mentioned several times since November 2014 but had not made progress.
. A sign language interpreter was availed for this case upon intervention by KNCHR.  This is a clear example of the challenges that the deaf face when they engage with the justice system in the country.
23.  KNCHR urges the Committee to recommend that the State should prioritize establishment of measures that facilitate access to justice for persons with disabilities. A wide range of interventions to aid access to justice should be implemented including accessibility to relevant buildings, provision of information in accessible formats, support persons for persons with mental and psychosocial disabilities and sensitization of personnel in the justice sector on the rights of persons with disabilities among others. 
Liberty and Security of the Person (Article 14)

24. The law in Kenya still has provisions that allow for the deprivation of liberty on the grounds of actual or perceived mental and psychosocial disability in the guise of protecting the members of the public from potential danger that may be posed by the person with disability. The involuntary detention of persons with disabilities based on presumptions of risk or dangerousness tied to disability labels is contrary to the right to liberty. 

25. Persons with disability have a right to live in the community on an equal basis with others. Article 50 of the Constitution of Kenya provides for the right to a fair trial for all persons which includes persons with disabilities though they are not specifically mentioned. Article 29 of the Constitution of Kenya further supports the rights of a person not to be arbitrarily denied their freedom without just cause. And further, Article 54 thereof makes provision for persons with disabilities to be treated with dignity and respect.

26. The Criminal Procedure code in Section 166 provides that where there is sufficient ground a person with mental disability can be found guilty of a crime but plead the defense of ‘insanity’. Afterwards the President has the power to determine whether the person should be discharged, detained or taken to a mental hospital. This is dependent on the psychological and probation report presented before the Court. The Court has discretion on sentencing under Section 167(1) of the CPC but rarely do courts question the psychiatrist report or seek alternative measures from the probation officer. 

27. There are no guidelines on sentencing ‘at the president’s pleasure’ as provided for under Section 167(1) of the CPC and hence the provision has led to the institutionalization for life of persons with mental disabilities who are in conflict with the law. This results in a violation of the right to liberty and the right to live in the community as enshrined in the CRPD and Kenya’s Constitution. 
28.  KNCHR urges the Committee to recommend that the State develops guidelines for sentencing people at the president’s pleasure. That the State should review the practice of sentencing persons with disabilities to serve prison terms at the pleasure of the president. 
Freedom from Torture or Cruel, Inhuman or Degrading Treatment or Punishment (Art. 15)

29.  Persons with disabilities are often treated in cruel, inhuman or degrading manner. This happens in many situations but mostly when they are require medication or treatment for various health issues. Their consent is not sought on most occasions and in some instances they are tied up with ropes or handcuffed and treated by force
.  Such treatment amounts to torture, is cruel, inhuman and degrading.
30. Added to the above,  some parents resort to tying up their child with disabilities or confining them in locked premises for purposes of containing them while engaging (parents) in other duties.
31.  KNCHR urges the Committee to recommend that the State raises awareness on the rights of persons with disabilities to their families, caregivers, local administration, medical personnel and the communities. Such parties should also be supported by the state through provision of respite centres when they can be adequately cared for when their caregivers have to engage in other duties.
Freedom from exploitation, violence and abuse (Art. 16) 

32.  Persons with disabilities are vulnerable to exploitation, violence and abuse. During their study in 2013, USP Kenya found that most of the people they interviewed had been exploited before
. They also documented cases of abuse of persons with disabilities by family members and also forced sterilization.
33. KNCHR urges the Committee to recommend that the State raises awareness to the family members, the public and local administration about the rights of persons with disabilities. It should also enforce the laws that bar exploitation, violence and abuse against all persons including persons with disabilities. 
Protecting the integrity of the person (Art. 17)

34. It is commendable that the State has established gender desks in police stations to enhance protection of women and girls. However, these desks are not specific to women and girls with disabilities and are not sensitive to their needs. 
35. KNCHR urges the Committee to recommend that the State ensures that law enforcement agents and other actors in the justice sector are properly trained on the rights of persons with disabilities so as to effectively serve them. 

Liberty of Movement and Nationality (Art. 18)

36.  The State has made efforts through the National Council for Persons with Disabilities to register persons with disabilities. There is also a draft National Registration and Identification Bill 2014 that provides for registration and identification of all people in Kenya. However, the enactment of this Bill is still pending. 
37. KNCHR urges the Committee to recommend that the State speeds up the enactment of the National Registration and Identification Bill. 
Living independently and being included in the community (Art. 19)

38. There are no support systems to enable persons with disabilities live independently within the community. The practice in Kenya is for family members of a person with disabilities to be their default guardian and to make decisions about their welfare. The other common practice in Kenya is the institutionalization of persons with mental disabilities where the family is not able to assist the person and they are in a position to afford the services from such institutions. In most instances under such arrangements, the person with disability is not able to live independently and to participate in the community
. 
39. KNCHR urges the Committee to recommend that the State provides support to families to facilitate independent living for persons with disability in society. 
Personal Mobility (Art. 20)

40. During the monitoring done between 2011 and 2014, KNCHR noted that public transport is completely inaccessible to persons with disabilities
. This makes the mobility of persons with disability in Kenya quite difficult. For instance, persons with physical disabilities have to be carried to board and alight from transportation means. In other cases, they incur more expenses than their able bodied counterparts through being asked to pay extra costs for their wheelchairs in addition to the applicable fares. Accessibility to transport services both in rural and urban areas remains a big challenge for persons with disabilities in Kenya.
41. KNCHR urges the Committee to recommend that the State reviews its transportation system to ensure mobility for persons with disabilities in both urban and rural areas.    
Respect for Private and Family Life (Art. 23)

42.  The practice in Kenya is for children who are vulnerable to be taken care of in orphanages. There are no measures in place to return them to family settings. It is commendable that the State has a fund to support families that have children with severe disabilities. However, there has been a challenge of late disbursement of these funds. 
43. There are no measures to support the respect to the right to marriage and found a family by persons with disabilities. Section 11(2) (c) of the Marriage Act 2014 denies persons with mental disabilities their rights to marriage. 
44. KNCHR urges the Committee to recommend that the State considers multiple factors while assessing the recipients of the transfer fund to assist persons with severe disabilities. Factors such as poverty, number of disabilities and number of family members with disabilities should be considered. The State should also ensure that the funds are disbursed timely for more meaningful assistance to the recipients. The State should facilitate creation of respite centers where caregivers of persons with disabilities who also are breadwinners can get assistance to enable them get time to earn an income.
45. Further, the State should review the Marriage Act 2014 to remove the provisions that discriminate against persons with mental or intellectual disability in barring them from the right to marriage and the public should be empowered on how they can support persons with disabilities who wish to exercise their right to marriage. 
Education (Art. 24)

46. Access to education remains a big challenge to Learners with disabilities. According to the school mapping data set, there are 3,464 special needs institutions in the country of which 2,713 are integrated institutions and 751 are special schools. Among these are 10 public secondary schools for learners with hearing impairments, 3 for learners with physical disabilities and 4 for learners with visual impairments making a total of 17 special secondary schools in the country. The above figures indicate that access and participation of Learners with disabilities in the education system is relatively low across the country and explains why transition (from primary to secondary to tertiary levels) is a great challenge as most Learners with disabilities cannot afford private schools and regular schools are not accommodative
.
47. KNCHR urges the Committee to recommend that the State sets measurable steps towards implementation of inclusive education in Kenya. 
Health (Art. 25)

48. In its report on reproductive health rights in Kenya in 2011, KNCHR found that persons with disabilities had great challenges accessing information on health, accessing health facilities, meeting the cost of health services, encountered negative attitude from medical personnel, and  endured abusive and coercive treatment at most health facilities
. During the subsequent monitoring of implementation of the CRPD in 2013, KNCHR encountered similar cases from persons with disabilities as had been found during the inquiry
 thereby implying that not much had changed during the intervening. 
49. KNCHR urges the Committee to recommend that the State implements the recommendations of the KNCHR Report on Reproductive Health, in this regard, those that touch on the health rights of persons with disabilities. 
Right to work and employment (Art. 27) 

50. Despite the existence of international and national legal framework for the protection of the rights of persons with disabilities, the findings in the 12 Counties monitored by KNCHR as above indicated reveal that access to employment and work is still a distant dream for persons with disabilities. Some of the barriers identified during the monitoring exercise include low levels of education, low self-esteem by the persons with disabilities due to the harsh environment surrounding them, poverty, lack of workplace support, and weak implementation of tax exemptions and more importantly stigma and economic prejudice.

51. The mode of dissemination of information on new job opportunities has also been found to be limiting as many advertisements are done in print media i.e. newspapers and via internet which many of the persons with disabilities may not have access to. As a result many fail to apply for suitable job opportunities not because they do not qualify but because they lack the necessary information to enable them tender their applications.
52.  KNCHR urges the Committee to recommend that the State puts in place measures to increase the number of persons with disabilities transitioning to tertiary education. It should also ensure that persons with disabilities take up varied applicable courses to increase their employment chances.
Adequate Standard of Living and Social Protection (Art. 28)

53.  Though the State has created the National Development Fund, most persons with disabilities hold the view that it is inadequate. It is not sufficient and many persons with disabilities are not considered for the assistance.
There is no data on the number of persons with disabilities in Kenya, thus it is challenging to plan and effect programs to address their needs. 
54. KNCHR urges the Committee to recommend that the State prioritizes the colligation of disaggregated data on the number of persons with disabilities in Kenya and the categories of disabilities in Kenya. The State should also enhance the funds that are geared towards assisting persons with disabilities in terms of the numbers accessing them and also the amounts. 
Participation in Political and Public Life (Art. 29)

55. The Kenya state has yet to take any steps taken to review Articles 83(1)(b) and 99(2)(e) of the Constitution of Kenya which disqualify persons with mental disability from voting or being elected as a Members of Parliament. The Independent Electoral and Boundaries Commission made some effort to enable persons with disabilities participate in the last General Election that was held in 2013
.  There was assistance offered to persons with disabilities and the elderly to enable them to vote. However, there were some polling stations that were inaccessible to persons with disabilities both in terms of physical premises and/or voter material to enable confidential voting. 
56.  KNCHR urges the Committee to  recommend that the State explores modalities of enabling persons with mental disabilities to vote and participate in the political process in so far as they are capable and their will can be discerned.  It should also review the Constitutional provisions that curtail the political rights of persons with mental disabilities. Further, the State should be obliged to  enhance the participation of persons with disabilities in elections by ensuring accessibility to polling stations and access to election related information and materials. 
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