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I.
INTRODUCTION

The Committee on the Elimination of Racial Discrimination (hereinafter referred to as CERD) is a body of independent experts established by the International Convention on the Elimination of All Forms of Racial Discrimination (hereinafter referred to as the Convention) to monitor its implementation by States Parties.  The Peruvian State ratified the Convention on September 22, 1971, pursuant to the provisions of Decree Law No 18969.  The Convention entered into force for Peru on October 29, 1971

The Peruvian Women Center Flora Tristan, DEMUS Estudio para la Defensa de los Derechos de la Mujer and the National Coordinator of Human Rights -CNDDHH, civil society organizations, present this Alternative Report to the Committee for the Elimination of Discrimination Racial Discrimination (CERD) in order to highlight the problem of racial discrimination suffered by indigenous people, particularly women.  This document will develop the following contents: firstly, will identify the situation of the indigenous population, specifying their statistical data, detailing the state of the process followed by victims of forced sterilization and analyzing the participation of women in prior consultation processes in relation to socio-environmental conflicts.  Later, it will discuss and compare the normative framework and initiatives against racism and racial discrimination at the national level; and finally, will present the conclusions and recommendations elaborated from the analysis of the above-mentioned themes.

II.
SITUATION OF THE AMAZONIAN INDIGENOUS POPULATION

2.1.
Statistical situation on the indigenous population

The demographic composition of Peru, up to the last census officially made in 2007 by the National Institute of Statistics and Informatics, registered an average of four million people of indigenous origin.  The question to obtain this data was exclusively related to the native language of the interviewed ones, which gave an information still scarce, not allowing to identify that part of the indigenous population that, although it does not practice its native language, no longer belongs to a specific indigenous community.

It should be considered that phenomena such as migration, globalization, acculturation and even ethnic racial discrimination, among other factors, have contributed to the fact that a large part of the indigenous population is not using their mother tongue but still maintains their cultural, social and political institutions, culturally identified by them as indigenous.  This last identification is the one that has been omitted and has not allowed to capture the multidimensionality of the indigenous identity and the quasi-exact figures of who and how many people are recognized as indigenous in the country.  That is, only the factor of the mother tongue has been considered to attribute to the people a certain indigenous identity.
The information provided by the different quantitative instruments, such as the census, are fundamental for decision-making, recognizing the main problems and needs of certain populations that will be used for the design, implementation and evaluation of public policies.  The results of the latter can be measured more accurately.  Censuses, as valuable sources of data of national coverage, require a greater intercultural contribution that identifies the closest number to reality about how much indigenous population exists in Peru up to date.

Also, the availability of information on the ethnic origin of the population will allow the development of socio-demographic analysis for a more equitable distribution of State resources that can help them improve their living conditions and their possibilities for the future.

Given this need to obtain data/figures of the number of indigenous population that forms part of the total number of Peruvian inhabitants, the Census of Population and Housing will include, for the first time in our country, in September of this year, a question of ethnic self-identification.  This will contribute, in a better way, to know and to identify the ethnic composition of our country.

However, as the Office of the Ombudsman warns, the formulation of an adequate question to collect the most accurate data has definitely been a challenge, trying to define the format and the most appropriate and timely drafting for obtaining the data.  As experience has shown, the results are very sensitive to how the question is phrased, since different wordings for the same variables can produce unexpected results.

In the case of the Andean peasant communities, it seems that the term "indigenous" or "indigenous people" -the name used by ILO Convention 169- does not contribute significantly to the visibility of the ethnic identity of the sector.  While people in peasant communities share a sense of identity with a community based on certain common elements such as language, the use of certain social institutions, the maintenance of ancestral traditions and practices, or a combination of these elements, the rejection of the term “indigenous” still can be perceived.  This can respond to various processes of social exclusion that have contributed to the fact that the word has, for many, a great pejorative burden.  For example, in the last National Agrarian Census 2012, the question was asked about the peasant community's belonging to "an indigenous people".  To this question only four peasant communities out of the 5,000 that were registered responded affirmatively.  This was despite the fact that a high percentage of respondents answered affirmatively with respect to other ethnic identification criteria such as the use of the original language (73%), maintenance of communal ownership of their lands (70%), conservation of Communal work (88%) or the use of healers to treat their illnesses (37%).

It is important to remember that in terms of coexistence, relations with the Andean population have been marked by discrimination that has persisted over the years and in which words such as "Indian", "Cholo" or "Indigenous" have been used to denigrate them.

In view of these complexities, in June 2013, the "Inter-Institutional Technical Committee on Ethnic Statistics" (CTIEE by its acronym in Spanish) was created.  This Committee, composed of public administration entities (INEI and Ministry of Culture), indigenous organizations (CONAP, ONAMIAP), Afro-Peruvian organizations (Cedemunep, Cedet), international organizations (United Nations Population Fund, UNICEF), academic institutions (Pontifical Catholic University of Peru, Universidad del Pacifico) and civil society organizations (GRADE, Chirapaq), has mainly aimed at elaborating a methodological proposal and a consensus question that allows a correct and objective capture of the ethnicity of the population and present it as a proposal to be included in the 2017 census questionnaire and later in administrative records and national surveys.

While the question posed is a relevant element for the identification of people, for the first-time citizens will be asked whether by their customs and according to their ancestors, they feel or consider themselves part of a native or indigenous people, or Afro-descendant.  This information will enable the State to improve standards, policies and actions aimed at reversing the exclusion and discrimination that affect indigenous or other native peoples in our country.

To date, one of the instruments that brings us closer to the sociodemographic, economic and cultural reality of the indigenous population (conditions of poverty, infant mortality, migration, language, etc.) is the Resumen Ejecutivo - Resultados definitivos de los Censos en Comunidades Indígenas de la Amazonía Comunidades Indígenas de la Amazonía Peruana» ("Executive Summary: Final Results of census of indigenous communities in the Peruvian Amazon"), prepared by the National Institute of Statistics and Informatics (INEI) based on the information obtained from the National Censuses 2007: XI of Population and VI of Housing and of the II Census of Indigenous Communities of the Peruvian Amazon.  As we have detailed, it has been insufficient to be taken as a reference in the formulation of public policies in favor of indigenous communities, as it does not reveal specific data about the role and leadership of many women as heads of household, as agents of political participation in their communities, as the results of these documents are not disaggregated to distinguish the situation of the indigenous women, young women and girls, which makes difficult the formulation of policies that directly affect a certain problematic.

2.2.
Situation of the judicial process followed by victims of forced sterilization

According to the Office of the Ombudsman, between 1996 and 2001, 272,028 tubal ligation and vasectomy operations were carried out throughout the country.  However, it is not known exactly how many women were operated on without their consent.  The estimated calculation is that more than 2 thousand women were sterilized by force.

These facts have been denounced as a crime against humanity, inasmuch as it mainly affected a vulnerable section of the population: peasant, indigenous, with few economic resources and Quechua speaking women.

Unfortunately, on July 27, 2016, the prosecutor in charge of the preliminary investigation, Marcelita Gutiérrez, filed the case and dismantled 77 out of 2,089 cases, arguing that human rights violations were found in only 7 of the total.

In view of this, on December 13, 2016, a complaint appeal was filed against the supplementary resolution of prosecutor Gutiérrez, who ordered the filing of the 77 cases that were separated from a total of 2089 cases of victims of forced sterilization.  The purpose of this complaint appeal is to classify such cases as part of a State policy and as crimes against humanity and therefore, to disapprove the decision to file the process.
Now the case is under the responsibility of Superior Prosecutor Luis Landa, who despite the fact that the maximum period of three months that he had to resolve has elapsed, his ruling is still pending.  If the case were to be filed again then the legal route would have been exhausted domestically, which would once again generate a situation of impunity and injustice in the face of the human rights violations of indigenous women and an inaction against gender-based violence perpetrated From the State, through threats, harassment and violence that prevented the establishment of guarantees for women to decide and issue their free and voluntary consent.

On the other hand, in April of this year, the Inter-American Commission on Human Rights (IACHR) granted the Peruvian State a period of one month to report on the fulfillment of the commitments made during the 159th session held in Panama, on December 2, 2016, regarding the case of forced sterilizations, which occurred during the government of Alberto Fujimori.  However, to date, no report has been issued on the response of the Peruvian State.

2.3.
Prior consultation and socioenvironmental conflicts

To date, there are insufficient mechanisms to record the monitoring and follow up of the measures consulted; besides the administrative process approach that is assigned to the process of prior consultation and not from a human rights perspective of indigenous peoples in accordance with ILO Convention 169.  Regarding this fact, institutional reforms are urgently needed, which, in the framework of a democratic, inclusive and intercultural society, promote decisions on equal conditions and participation of all citizens.

However, several of the organizations of indigenous communities, especially Amazonian ones, such as the Asociación Interétnica de Desarrollo de la Amazonía Peruana (Interethnic Development Association of the Peruvian Amazon) (Aidesep by its acronym in Spanish), have risen and remain in a state of alert after the current legislature has presented some projects of Law that instead of guiding and specifying what is regulated by the Law of Prior Consultation and its Regulations, intended to modify it underestimating this right under an agreement or covenant that would replace it in order to favor investments in detriment of the protection of indigenous rights.  For example, the bill submitted last year by Congresswoman Úrsula Letona from Fuerza Popular, which sought to amend Act No 29785 "The Law of Consultation", adding the following to article 2 of the law: "In those cases where the Indigenous peoples or native peoples has expressly authorized the carrying out of any type of formal economic or productive activity through a formal contract, agreement or formal agreement in force, prior consultation is not required, nor if it is previously authorized under Law, extending to all stages".  That is, it intended to omit prior consultation in situations where there is a contract, covenant or agreement between an indigenous peoples and private enterprise.  A legal amendment that did not require a process of dialogue with representative organizations of the indigenous peoples of the country; and that although this bill was withdrawn because of the rejection it provoked, the indigenous organizations remain in a state of alert against similar new legislative initiatives that could be approved by the parliamentary majority of Fuerza Popular.

On the other hand, according to reports to November 2016, there are nine (9) judicial processes open to demand from communities or organizations, by lack of prior consultation and 39 processes in consultation at the level of national government in Peru
.

As part of the State's strategy to implement the right to prior consultation, it has proposed the strengthening of indigenous or native peoples, through training programs in leadership and dialogue processes.  However, there have been no reports on the programs implemented by the government that point to these results, nor has there been a special budget fund for the elaboration and implementation of these guidelines.

On the other hand, the Alternative Report of the Convention 169 - 2015
, published in 2016 by the National Human Rights Coordinator (CNDDHH), includes that several consultative processes in relation to the problematic socioenvironmental conflicts were carried out.  However, within the complexities mentioned in the report, these are not linked to the scarce participation of women, but to the tutelary relationship of the State towards indigenous organizations in general.

The National Organization of Indigenous Andean and Amazonian Women of Peru -ONAMIAP, in 2016, denounced the asymmetry in several consultation processes carried out: "The consultation process of Lot 195, at the stage of the dialogue, involved only one woman and 11 men.  Likewise, in lot 175, in the same stage 2 women and 14 men participated.  In the consultation of the exploration mining project Toropunto, it is observed that in the informative workshop participated 14 women and 36 men.  At the stage of internal evaluation of the peasant community of Parobamba, 1 woman and 14 men participated (Aurora mining project)
.  Although they point out that in some dialogue processes the situation has improved a lot, it has not been possible to sustain an active participation on the part of the women.

In this sense, although in certain situations the right to prior consultation is being fulfilled, within this, the non-discrimination between women and men to be consulted, is not being protected.  The exclusion and poor access to women's political participation in the respective processes means an inadequate representation of these groups; in addition to placing them again in disadvantaged spaces under the reproduction of stereotypes or social prejudices, which contributes to keeping them in marginal and unfavorable situations, a situation that leads, therefore, to the absence of political participation.

III.
LEGAL FRAMEWORK AND INITIATIVES AGAINST RACISM AND RACIAL DISCRIMINATION

From the Ministry of Justice and Human Rights, in July 2015, the National Commission against Discrimination (CONACOD by its acronym in Spanish) created the "Anti-Discrimination Platform" through a website to receive complaints of acts of discrimination, in order to refer these to the relevant office for resolution.
From the Ministry of Culture, the platform of information and interaction with the citizenship "Alert against racism" was launched to face the ethnic-racial discrimination in Peru.  This website contains all the information on racial discrimination and different tools to activate a citizen movement in the face of this problem.  It also provides updated information on the acts of ethnic-racial discrimination that occur in the country, through the case report service.

The objective of this platform is to generate information that serves for the monitoring and follow up of the problem, as well as for the incidence in the formulation of actions and public policies.

Although these reports are not a denounce or complaint, they constitute geo-referenced reports according to areas of occurrence of discriminatory practices that feed the platform as a national observatory of the social phenomenon of racism and ethnic-racial discrimination.  To date, 764 reports have been registered and can be reviewed at: www.alertacontraelracismo.pe/reportes

The great majority of these reports denounce events in Lima, especially in public consumption spaces such as restaurants, shopping centers, banks, among others, and the reasons for discrimination are racial.  However, there is still limited information on denounces on cases of discrimination against indigenous persons, not only in the Lima Region but also in the urban areas of their original regions.

In view of these cases, a total of 68 legal reports have been prepared, at the request of the citizens, as part of the follow-up task that is also carried out from this platform.  These reports have recommendations for citizens regarding the institution to which they should go to initiate administrative proceedings and / or complaints.

Similarly, from the Ministry of Culture, the first newscasts in Quechua "Ñuqanchik"
 and in the Aymara language "Jiwasanaka"
 were released on Peruvian television on December 12, 2016 and April 21, 2017, respectively.  These newsreels are run by correspondents and journalists who have Quechua and Aymara as their mother tongues and address issues of health, justice and education.  They are transmitted through the official Peruvian state channel 'TV Peru', which changes the monolingual communication that was maintained with the predominant use of Spanish, putting at risk of disappearance of languages like Quechua, Aymara and other indigenous languages.

This new practice promoted by the government is nothing more than the continuation of a series of changes that have been taking place in recent years regarding the importance of recognizing indigenous languages as official.  An example of this is the regions of Cusco, Apurímac, Ayacucho and Huancavelica that declared Quechua as the official regional language and ordered that it be required for new employees; In accordance with Law No 29735, "Law that regulates the use, preservation, development, recovery, promotion and diffusion of native languages in Peru," which expresses that regional governments, through ordinances, approve their own regional policies of original languages, oral tradition and interculturality.

The news project has generated a media impact, since not until that day, only in some local television channels were broadcasted news in Quechua that addressed issues of the area, which limited that millions of Quechua speakers were informed and understand what happened at the national level.

Likewise, on January 6, 2017, Legislative Decree No 1342 was enacted, Article 4 of which provides that institutions of the justice system must attend to and issue judgments or resolutions in the language of the user of the service.  In places where the majority population speaks an indigenous language, positions to cover the places of Courts, Prosecutors and the National Police of Peru, as well as of administrative personnel working in the institutions of the administration of justice must, preferably, be occupied by people who know and can communicate in the language of the local population.

The Ministry of Education (MINEDU) has formalized the alphabets of twenty-four (24) original languages so that they can be used by all public entities in the country, through Ministerial Resolution No 303-2015-MINEDU, June 13, 2015.

The alphabets correspond to the languages Harakbut, Ese Eja, Yine, Kakataibo, Matsigenka, Jaqaru, Nomatsigenga, Yanesha, Cashinahua, Wampis, Secoya, Sharanahua, Murui-muinani, Kandozi-chapra, Kakinte, Matsés, Ikitu, Shiwilu, Madija and Kukama Kukamiria.  In addition, the Ashaninka alphabet was made official, the Awajún language is highlighted and the Shawi language is included.  In the same way, the Shipibo-Konibo language was considered.  It should be noted that prior to this norm, only the Quechua and Aymara languages had official recognition throughout the country since 1985.

Accordingly, the 24 alphabets must be used by public entities when they issue verbal or written information addressed to ethnic groups, in accordance with and in compliance with Law No 29735, which urges the State to formulate progressive policies that grant native languages the same official value as the Spanish.  However, to date it is difficult to determine the number of indigenous people who maintain the exclusive use of a single language, and more complex still is to specify if within these groups we find a majority of women and men.  One of the instruments for the diagnosis of these situations is the Ethnolinguistic Map of Peru, of the Ministry of Education, but to date has not shown progress on its periodic updating as required by the law in question.  There is little coordination between the state institutions responsible for these tasks, which delay qualitative and quantitative analysis to determine not only the predominance of a native language, but also to establish variables such as the sex of those who are monolingual and to formulate measures in favor of such populations, while their contribution to the identity of a culture is revalued to a lesser or greater extent.

From regional, provincial and district governments, ordinances have been issued prohibiting racial and other discrimination, in order to avoid and punish racist incidents in public establishments and to promote equal and unprivileged treatment, in accordance with the provisions of article 323 of the Penal Code that regulates discrimination as a crime and the use of violence as an aggravating factor.

However, to date, the number of ordinances issued against racism and discrimination do not correspond to half of the total number of municipalities in Peru.  Of the 25 regional governments, only 7 have issued an ordinance to address this problem; only 36 of the 196 provincial municipalities; only 59 of the 1646 district municipalities; and finally, of the 2,437 municipalities of populated centers, none has issued a similar ordinance.  This indicates a lack of prioritization and planning of concrete measures aimed at eliminating racial discrimination from public entities.

However, although several of the places where many people meet have posted signs warning that no discriminatory acts will be tolerated, in compliance with municipal ordinances; the latter are, for most part, quite general, because the modalities of discrimination or the concrete measures that would correspond in case of a possible breach or violation of the norm are not specified.  In addition, the route of denunciation, if any, is ignored as well as the competent authorities to resolve or intervene in situations of a discriminatory nature.  The responsibilities and/or roles of the parties directly or indirectly involved, such as representatives of the public establishment, are not established neither.

From the justice sector, on November 13, 2015, the Second Criminal Conciliation Court of the Superior Court of Justice of Junin issued the first criminal sentence for racial discrimination in Peru, sentencing the General Manager and the Chief of Human Resources of a Company, to three years of suspended prison and to a civil reparation of 5,000.00 soles, for not opening a process of investigation and sanction before the denunciation of one of the Afro descendent workers of the company of the affront that suffered by part of another work colleague when being attacked with racist insults
.
Although the aggressor was not sanctioned due to lack of evidence, this sentence takes on a real meaning in situations that are repeated in Peruvian labor centers, where the racist comments and/or jokes are normalized towards the workers and ridicules who are victims of these aggressions by qualifying them as people who have no sense of humor or as people with complexes.

This sentence was issued within the framework of article 323 of the Criminal Code, which punishes the crime of discrimination, because it affects the right to dignity of persons.  Until that time, only administrative sanctions had been issued for racism that held companies accountable, but not people.

However, it is important to note that the ordinances impose fines and penalties on establishments as a form of joint liability for the acts and/or treatment of employees to clients.  The same happens with the Consumer Code that applies Indecopi throughout the country, whether or not an ordinance exists.  In contrast, if the perpetrator is a passerby, another client or the user of a social network, discrimination is unpunished because it is not considered by the Penal Code.

In this context, it was important what regulates Legislative Decree No 1323
 (issued by the Executive and published on January 6 of this year), which includes sexual orientation and gender identity as causes of discrimination.  In addition, article 46, subparagraph 2, related to aggravating factors for any crime, had included both causes along with race, disability, age and others.  Although the causal "clothing" that is part of the causal "ethnic and cultural identity" of Article 323 is eliminated, it would have been appropriate to maintain it to specify the content of how these diverse cultural identities can be expressed.  This decree meant a recognizable advance and protection in human rights for an important sector of the population.  However, after a controversial session of the Plenum of the Congress on May 4, it was decided, with majority votes of the political party Fuerza Popular (66 votes in favor, 29 against and zero abstentions), to approve the repeal of article 1 of this norm, which among its various regulations, aggravated the crimes of homicide that occurred under "motives of intolerance or discrimination, such as origin, race, religion, sex, sexual orientation, gender identity, genetic factor, disability, language, ethnic and cultural identity "; and typified "discrimination and incitement to discrimination" as a crime, including for the first time "sexual orientation and gender identity" as grounds for discrimination.  This meant a setback in human rights and a lack of protection for a sector of the population against crimes such as discrimination.

IV.
CONCLUSIONS

1.
One of the pending challenges is a further detailed knowledge of the ethnic composition of our country is.  This requires a sustained and growing work of revaluation of our different cultural identities.  The contribution of the census to make the indigenous population visible is an important step in this direction, which in turn involves committing those responsible for structuring the quantitative instruments to include ethnicity variables so that the information that can be obtained is more accurate and crosses variables such as "sex" and "ethnicity", for example.

2.
In the absence of public policies that guarantee the usefulness and the revaluation of indigenous languages, many Peruvian authorities do not have the capacity to understand the language of millions of citizens and, therefore, it complicates the approach of their governmental work to the needs and concerns of them.

3.
From the State, some inclusive public policies have been promoted with the aim of promoting social insertion and above all respecting the right of indigenous peoples to preserve their cultural identity and motivate them and strengthen their self-esteem, both in the education sector, justice and others.  However, the need to listen to the voice of women in these processes is not fundamentally addressed in these policies, since women tend to have a lack of participation because they have fewer opportunities to participate and to place their visions, demands Specific and proposed.

4.
Normative measures to address crimes of discrimination in public establishments lack a complete structure to address these incidents in all or almost all of their edges, since many of those responsible for these places do not go to the competent authorities to denounce or bring to light criminal acts such as discrimination because they do not conceive of it as such, in the absence of a specific legal framework.
5.
Although indigenous or indigenous peoples present their demands and are heard in the consultation processes, it is not enough to consider these processes as successful, since there are no concrete responses from the State to address the problems that are noted.  The lack of interest and the lack of monitoring and follow-up policies to these demands on the part of the State and the low participation of women in these processes still persist.

V.
RECOMMENDATIONS

1.
Ensure the participation of indigenous organizations in the entire process of collecting information, as well as awareness-raising campaigns directed at members of their communities.  Sensitizing and training the indigenous population but also those responsible for the design, collection and analysis of socio-demographic data in order to understand the nature of the groups being studied and to improve the instruments according to ethnic specificities.

2.
It is important that the State, through the Ministry of Culture and INEI, manage and allocate the necessary budget and work in a timely and articulated manner to face the challenge of rethinking the political community and citizen inclusion mechanisms upon which our model of society is currently based.  That is, to take affirmative actions of participation of indigenous peoples and to introduce norms of gender equality for the development of these processes.
3.
It is necessary to replicate and multiply similar projects to the newscasts 'Ñuqanchik' and 'Jiwasanaka', both in Quechua and Aymara languages as well as in Amazonian indigenous languages, covering all national and international issues, through newsreels in the state television as well as in the private channels.

4.
The normative attempts to reduce the ignorance of the officials of the justice sector in relation to the indigenous languages, although they regulate their reach to all the public services, there is a decay in its application in some state instances like the hospitals and agencies of the Bank of the Nation, for example.  In the same way, it is necessary and important that this indication also extends to the basic services provided by private companies.

5.
The obligations of public establishments should be spelled out in the Anti-Discrimination Ordinances, since they have been thought more in the face of discriminatory practices at their facilities by their employees or representatives, but not by customers.  The responsibility of these places vis-à-vis clients who commit racist aggression lacks express regulation so that, whether security personnel, human resources or another area, act immediately.  Even signs or notices placed in your premises should not only prohibit discrimination of the staff of the establishment to the client but also between clients.  This would contribute to cultivating a culture of denunciation and rejection of these acts of racial discrimination.

6.
With regard to the low participation of women in consultation processes, it is important to ensure their participation through mechanisms that promote the exercise of their right to participation at the community level and at all levels of government.

7.
In the absence of State policies that carry out monitoring and ensure compliance with the agreements as a result of a consultation process, it is necessary, in principle, to establish strategic alliances with the ministries that have assumed commitments in order to carry out the follow-up.  With this, it is sought that the fulfillment of the agreements is not seen as a political favor, but as the exercise of a right.
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