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[bookmark: _GoBack]ANNEX 1 - 	Tokelau
Tokelau
[bookmark: _Toc216772774]I.	Introduction
1. As already stated above, New Zealand ratified the International Covenant on Economic, Social and Cultural Rights on 28 December 1978 and it entered into force for New Zealand on 28 March 1979. New Zealand’s ratification also applied to Tokelau. The present information covers implementation of the Covenant with regard to Tokelau from 2008 to 2017. It should be read in conjunction with New Zealand’s Fifth and Sixth Periodic Reports under the International Covenant on Civil and Political Rights.
[bookmark: _Toc216772775]II.	General
2. Some updated figures for this reporting period include:
a. The population of Tokelau was counted as 1,499 in the 2016 census
b. Tokelau’s economy is dominated by economic assistance from New Zealand and fisheries revenue (US$13.5m in the 2016 fishing year). For the 2015/16 financial year, New Zealand’s total assistance to Tokelau was approximately $NZ16.3 million. New Zealand works closely with Tokelau to maximize the revenue Tokelau can generate from fisheries
c. An International Trust Fund was established in 2004 to provide Tokelau with an independent source of revenue and the value of the Fund stands at $NZ 87.44 million (31 Dec 2016).
[bookmark: _Toc216772776]A. 	Constitutional programme
3. As mentioned in previous reports, for the purposes of the principle of self-determination of peoples enshrined in the United Nations Charter, Tokelau is classified as a non-self-governing territory. Thus New Zealand is responsible, as a member of the United Nations, for assisting Tokelau to exercise its options of self-determination and, should it so chose, to move towards self-government. As administering power for Tokelau, New Zealand is also responsible for assisting its Government to meet the needs of the people of Tokelau.
4. In 1992, Tokelau and New Zealand agreed to follow a constitutional programme which has the effect of providing Tokelau with formal powers to enable it to establish and operate its own national government. Constitutional development in Tokelau has recognised the villages as the source of administrative authority. This stands in contrast to other systems of government in the Pacific, which typically follow the Westminster model. Village affairs in Tokelau have traditionally been administered by the village councils, the Taupulega. This remains the case today. In May 2004, the powers of the Administrator in respect of Tokelau as a whole were delegated to the villages.[footnoteRef:1] The Taupulega in turn delegated their authority in national matters to Tokelau’s national legislative/executive body, the General Fono (and, when the General Fono is not in session, to its executive committee, the Council for the Ongoing Government of Tokelau). Work is currently progressing to enhance the decision-making of the national and village governance bodies, and to strengthen the delivery of public services. [1:  The Administrator of Tokelau retains legislative responsibility for Tokelau’s Offshore Fisheries Management Plan and management of Tokelau’s Exclusive Economic Zone. A programme to strengthen fisheries management and governance is underway.] 

5. The General Fono has had statutory authority to make Rules for the peace, order, and good government of Tokelau since 1996. Rules of the General Fono have legal effect in Tokelau. Although Rules may be disallowed by the Administrator within 30 days, the disallowance power has never been exercised. New Zealand statute law does not apply to Tokelau unless it is expressly extended to Tokelau. In practice, no New Zealand legislation is extended to Tokelau without Tokelauan consent. 
6. Tokelau’s ability to participate in certain regional organisations in its own right is a very important aspect of its progress toward greater autonomy. Accordingly (and with New Zealand’s support), Tokelau participates fully and in its own right in regional organisations such as the Forum Fisheries Agency, the Secretariat of the Pacific Community, the South Pacific Regional Environmental Programme and the Council of the University of the South Pacific. Tokelau is also an associate member of the World Health Organisation and the United Nations Educational, Scientific, and Cultural Organisation and the Pacific Islands Forum. 
7. On 21 November 2003, representatives of the Governments of New Zealand and Tokelau signed the Joint Statement on the Principles of Partnership between New Zealand and Tokelau. The Joint Statement sets out the medium to long-term context in which work can be carried forward on Tokelau’s constitutional and other development. The document is of a political rather than legal nature. It addresses the management of the partnership, self-determination for Tokelau, Tokelau’s language and culture, New Zealand citizenship, shared values, economic and administrative assistance, coordination of services to Tokelau, defence and security, foreign affairs, and the Tokelauan community in New Zealand. 
8. At the same time, the General Fono also endorsed self-government in free association with New Zealand as the self-determination choice to be actively explored with the New Zealand Government. That endorsement was confirmed in October 2004 in the presence of the Chair of the United Nations Special Committee on Decolonisation, and two referenda on this issue have subsequently been held. 
9. In February 2006, Tokelau, under United Nations supervision, voted on whether to become self-governing in free association with New Zealand. This status was to be based on two documents – a Constitution for Tokelau and a Treaty of Free Association between Tokelau and New Zealand. Sixty percent of registered voters supported self-government. However, as this was less than the two-thirds majority level set by the General Fono, the referendum resulted in no change to Tokelau’s status. A second referendum on this issue, was held in October 2007, but still failed to reach the required two-thirds majority (by 16 votes). 
10. Following the second referendum, Tokelau, with the full support of New Zealand, has been engaging in a period of reflection on how it can ensure its people’s needs are met on each atoll through the strengthening of infrastructure and services. New Zealand’s focus remains on ensuring that all Tokelauans as New Zealand citizens are receiving appropriate essential services. This requires ongoing dialogue, a substantial level of general budget support to Tokelau, and effective responses to Tokelau’s requests for assistance to improve the quality of life for people living in Tokelau. 
11. As New Zealand representatives have noted in recent statements to the UN C24 Decolonisation Committee, New Zealand continues to support Tokelau’s current focus on providing core services and improving the quality of life of its people while it remains paused in its self-determination efforts. New Zealand will be guided by the pace that Tokelau alone will set as it develops towards the future of its choosing.
[bookmark: _Toc216772777]B. 	Tokelau and the Covenant on Economic, Social and Cultural Rights
12. Tokelau understands that it is bound by a number of international human rights treaties, including the Covenant. A booklet produced in Tokelauan and English in 1990 included the main human rights documents of relevance to Tokelau. The 2008 Handbook for the Law Commissioners of Tokelau also includes them. The Handbook for the Law Commissioners is a manual that will assist and guide the Law Commissioners in their work mainly when writing and delivering judgments on cases that come before them. It is hoped that the Handbook would contribute to the development of quality justice for the people of Tokelau.
13. In 2003 the General Fono made Human Rights Rules for Tokelau, which were incorporated as Article 16 of Tokelau’s Constitution endorsed by the General Fono following the second referendum in 2007. Article 16 of Tokelau’s Constitution states:
1. Individual human rights for all people in Tokelau are stated in the Universal Declaration of Human Rights and are implemented in the International Covenant on Civil and Political Rights
2. The rights of individuals in Tokelau shall be exercised having proper regard to the duties of other individuals, and to the community to which the individual belongs
3. If a person thinks that one of their human rights provided by these Rules has been denied or may be denied, that person may apply to the Council for the Ongoing Government for protection of that right, and if the Council for the Ongoing Government agrees with that complaint, it may make any order it thinks appropriate for the protection of that right.
14. As mentioned in New Zealand’s previous reports to the Committee, Tokelau does nonetheless face a core question of law and custom. Because, traditionally, government in Tokelau is on a village by village basis, there has been little in the Tokelau system that takes a formal shape recognisable externally. Custom is at the heart of the system. Much of it is unwritten but hallowed by tradition and by regular reinforcement in practice.
15. At a time, as now, when custom and law interact to an increasing degree, Tokelau seeks understanding of its situation. For it faces a large challenge in moving from socially known rules in an oral tradition, to written law of the Western conception. As Tokelau considers what its commitment should be to basic human rights, Tokelau is mindful that human rights promote the imported notion of individuality, while the idea of community, with which Tokelauans are familiar, promotes a sense of unity and sharing.
16. So this is a considerable evolution away from tradition. For Tokelauans this means a move away from following a particular set of rules and practices within their cultural setting, to following a set of rules and practices recognisable as consistent with life in the international community, and the rules and practices of other states.
17. At this stage of Tokelau’s constitutional evolution, questions concerning the application of the Covenant on Economic, Social and Cultural Rights remain formally the responsibility of the New Zealand Government. They are addressed in the context of New Zealand’s relations with Tokelau. The Administrator has a close consultative relationship with the General Fono and the Council for the Ongoing Government.
[bookmark: _Toc216772778]III.	Information relating to specific articles
18. Information on Tokelau relating to specific Articles of the Covenant follows. Please also refer to New Zealand’s previous reports to the Committee.
[bookmark: _Toc216772779]	Article 1
19. New Zealand continues to support Tokelau’s current focus on providing core services and improving the quality of life of its people while it remains paused in its self-determination efforts, as has been the case since the referenda to change its status in 2006 and 2007 did not achieve the required majority set by Tokelau’s leaders. New Zealand will be guided by the pace that Tokelau alone will set as it develops towards the future of its choosing.
20. Tokelau’s current focus on ensuring its people’s needs are met on each atoll through the strengthening of infrastructure and services is viewed as a prelude to a possible further referendum at some stage in the future. Furthermore, in the meantime Tokelau is gaining experience of self-government, and making use of political structures which will make meaningful its choice of one of the political status options offered under relevant resolutions of the United Nations General Assembly.
[bookmark: _Toc216772780]	Article 2
21. New Zealand, with Tokelau, has taken consistent steps, through economic and technical assistance and cooperation, to ensure that the rights recognised in the Covenant are realised in Tokelau.
22. Tokelau has a notably cohesive social structure based on family and the principle of sharing. The cultural order gives high priority to the welfare of the weaker members and the equitable distribution of economic resources. Tokelau’s Human Rights Rules 2003 provide for the protection of individual human rights for all people in Tokelau.
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23. As we have previously reported, in Tokelau culture there has traditionally been a clear demarcation between male and female roles. However, there is nothing in the laws of Tokelau sanctioning any kind of discrimination against women.
24. The Government of Tokelau has always been supportive towards the women of Tokelau. Women’s organisations receive funds from the Government to support their work in their respective villages. Further, regional organisations have also funded projects to support the work of the women in the villages. The Office of the Council for the Ongoing Government of Tokelau and the Department responsible for economic development also support women in their efforts to enhance their lives in Tokelau. 
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25. Neither the New Zealand Government nor Tokelau have taken any practical measures to limit the enjoyment of the rights recognised by the Covenant.
26. Tokelau’s Human Rights Rules 2003 state that the rights of individuals in Tokelau shall be exercised having proper regard to the duties of other individuals, and to the community to which the individual belongs. This is consistent with the requirements of Article 4 and with Tokelau’s traditional focus on community unity and sharing.
[bookmark: _Toc216772783]	Article 5
27. There has been no attempt to destroy or unduly limit the rights and freedoms contained in the Convention in Tokelau; nor has there been any restriction or derogation from any existing fundamental human rights recognised in Tokelau.
[bookmark: _Toc216772784]Article 6 (and article 13)
28. Questions concerning the right to work must be seen in light of Tokelau’s physical, economic and cultural context, and must take into account the virtual absence of employment opportunity outside of that which is community or publicly funded. To survive Tokelau has placed more emphasis on the obligations of its members to provide and share, than on individual effort. Over the past 25 years, the Tokelau Public Service has become the major employer; this includes both the National Public Service and the Public Services in each of the three villages. 
29. Education is free. Literacy levels are high. There is one hundred percent access to primary through to Level 11 education (i.e. up to 16 years), and senior secondary / foundation tertiary education is provided on each atoll. No fees are charged. The Governments of Tokelau and New Zealand, and the village councils make substantial financial commitments to scholarships for study overseas.
Article 12
30. Tokelau is in the process of strengthening its health services and focusing more on public health to reduce the high incidence of non-communicable diseases. 
[bookmark: _Toc216772785]Article 7
31. [bookmark: _Toc216772786]In 2004, Tokelau agreed that all public services for Tokelau should be handled consistently and that common manuals and instructions should be developed. The Public Service Rules 2004 (the Rules) and the Tokelau Public Services Human Resources Manual (the Manual) were approved and endorsed by the General Fono. The Manual was reviewed in 2015 and 2016. A Remuneration Framework was developed with the Hay Group, reviewed and approved by the General Fono in March 2016. The rules of the Tokelau Public Service Commission were approved in 2016 and a Commissioner was appointed by the General Fono in November 2016.  Together, these developments provide a basis for ensuring the rights contained in this Article are realised in Tokelau.
Article 8
32. The comments under Articles 6 and 7 apply here. While there are no trade unions in Tokelau in the outside world’s sense, there is an informal association of public service employees.
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33. A sharing and caring ethos is fundamental to Tokelau society. Persons older than 60 receive a pension of NZ$350 a fortnight, unless they receive NZ superannuation. Patients requiring medical treatment that is unavailable in Tokelau are officially sponsored to travel to Samoa or New Zealand, as required.
[bookmark: _Toc216772788]	Article 10
34. Law, custom and practice recognise the family as the natural and fundamental group unit of Tokelau society. The Manual referred to in Article 7 provides for paid maternity leave.
[bookmark: _Toc216772789]	Articles 11 to 15 and generally
35. The rights and freedoms established under the Covenant are broadly upheld in Tokelau practice, and are continue to be progressively realised by the people of Tokelau. This report shows how the implementation of those rights and freedoms may be viewed in a decolonisation context which is distinctive and challenging. The Joint Statement on the Principles of Partnership between New Zealand and Tokelau provides a blueprint for how Tokelau and New Zealand will continue to move forward together on matters covered by the Covenant, including:
a. Self-determination for Tokelau
b. The retention and development of the language and culture of Tokelau, and
c. The economic and social development of Tokelau.
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