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United Nations Committee on the Elimination of Discrimination Against Women
Office of the United Nations High Commissioner for Human Rights
Palais des Nations

Re: Supplementary Information on Costa Rica
Scheduled for review by the CEDAW Committee in its 49th Session.

Distinguished Committee Members:

This letter is intended to supplement the combined 5™ and 6™ reports submitted by the
Republic of Costa Rica, scheduled for review by the Committee on the Elimination of
Discrimination Against Women (the Committee) during its 49™ session. The Center for
Reproductive Rights (The Center), the Asociacion Colectiva por el Derecho a Decidir
(CPDD), the Centro de Investigacion y Promocion para América Central de Derechos
Humanos (CIPAC), Law Students for Reproductive Justice of the University of
Washington School of Law, Planned Parenthood Federation of America (PPFA), the
Agenda Politica de Mujeres, the Alianza de Mujeres Costarricense, and the Fundacion
Promocion, Capacitacion y Accidon Alternativa (PROCAL), hope to further the work of the
Committee by providing independent information concerning the rights protected in the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)." This letter will address the right to comprehensive healthcare and information,
and particularly Costa Rica’s failure to guarantee access to comprehensive reproductive
health services that only women need, such as legal abortion, emergency contraception and
in vitro fertilization for women with infertility. This letter will further address the State’s
failure to implement comprehensive sexual education, and the discrimination faced by
lesbian women in healthcare settings —all of which have had detrimental impacts on the
health and rights of women and girls in Costa Rica and constitute violations of this
Convention.

I. The Right to Comprehensive Health Care and Information (Articles 2, 10, 12,
14(2)(b), 16(1)(e)).

Reproductive rights are an essential part of women’s rights to life, health, dignity, and
equality, and as such, they are broadly and explicitly protected by CEDAW. The
commitment of states parties to respect, protect and fulfill these rights thus deserves serious
attention. Article 12 requires states to “take all appropriate measures to...ensure, on a basis
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of equality with men and women, access to health care services, including those related to
family planning.” Article 14 requires that all women have “access to adequate health care
facilities, including information, counseling and services in family planning.” Article 16
requires states to ensure to women the “same rights [as men] to decide freely and
responsibly on the number and spacing of their children and to have access to the
information, education and means to enable them to exercise these rights.” Article 10 of the
Convention commits State parties to guarantee “access to specific educational information
to help to ensure the health and well-being of families, including information and advice on
family planning.” Article 2, overarchingly, requires that states “take all appropriate
measures to eliminate discrimination against women” including modifying laws as well as
“customs and practices” that discriminate against women. CEDAW General
Recommendation No. 24 makes clear that for states to achieve women’s equality, they have
an affirmative duty to “respect, protect, and fulfill women’s rights to health care,” and
characterizes a state’s failure to provide healthcare services that only women need as a form
of discrimination against women.

The obligation to protect, respect, and guarantee the right to health without discrimination
as recognized by the CEDAW lies at the core of reproductive rights, which includes the
right to access reproductive healthcare services and information without discrimination.
Access to safe, legal abortion; to family planning; to comprehensive sexuality education; to
reproductive health technologies; and to health care services without discrimination are all
required to fulfill those obligations under CEDAW. Costa Rica’s failure to guarantee those
rights, as will be addressed in the following sections, violates this Convention.

A. Costa Rica’s Failure to Guarantee Access to Legal Abortion

In Costa Rica, women and adolescent girls cannot adequately access legal abortion
services, despite the fact that since 1971, under Article 121 of the Penal Code, abortion is
not punishable if the life or health of the woman is in danger.2 Though abortion is legal
under these circumstances, Costa Rica has no guidelines, or “guia de atencién,” that
informs doctors when and how to perform this essential reproductive healthcare service
providing them with legal certainty in the scope of their medical practice; nor establishes an
administrative or judicial procedure by which women can seek to claim their right to the
service.” As a result, doctors and healthcare providers cannot be sure when and if they can
carry out an abortion legally, whether they have the proper training or knowledge to
provide the service, and whether they will have the proper technology on hand. Without a
formal mechanism to instruct healthcare personnel when they are allowed to provide
abortions, doctors opt not to perform abortions even if a woman or girl’s health is at risk,
and may not understand the scope of Article 121 restricting the World Health
Organization’s (WHO) understanding of the scope of the concept of health and how to
guarantee access to abortion services when the health or life of a woman is in danger.*
Since women don’t have complete information on abortion, and there is no appeals
mechanism by which a patient can lodge her disagreement with a decision not to allow an
abortion, she may then be forced to seek a clandestine, unsafe illegal abortion, or to carry
an unwanted, dangerous pregnancy to term, thus endangering her health and life. In July
2009, the Costa Rican Social Security Agency (CCSS) created an inter-institutional
committee (CPDD, Caja de Seguro Social, and Asociacion Demogréifica Costarricense-
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ADC) to develop a consensual guide to provide legal abortion care in Costa Rica. As a
result a “guia de atencién” was drafted, but as of May 2010, there has not been the political
will to officially approve it.

The lack of a guideline for abortion services leads to large numbers of women endangering
their health and facing stigma by seeking unsafe, clandestine abortions. Every year in Costa
Rica an average of five (5) abortions are legally performed in CCSS facilities,” while at
least ten thousand (10,000) women undergo unsafe abortions performed outside of the
public healthcare system.® That figure evidences that higher numbers of illegal or
clandestine abortions occur, since the 10,000 number represents only those women who
seek post-abortion care in CCSS facilities. According to one account in 2007, around
27,000 abortions occurred outside the formal health sector.” Such a massive disparity
reveals that the state is clearly failing to comply with its obligation under Article 12 of this
Convention by failing to provide “access to health services” to women in a way that is safe,
legal, and adequate to meet their needs. Such a practice is clearly discriminatory against
women within the meaning of this Convention.®

Furthermore, in Costa Rica, having to seek an unsafe abortion is a violation of the right to
health because Costa Rican hospitals do not provide adequate post-abortion care.” While
the State, commendably, did develop a Guide to Post-Abortion Care, health care workers
have reported to Asociacion Colectiva por el Derecho a Decidir (CPDD) that many
hospitals have failed to implement it properly.10 According to health care personnel, not all
hospitals have the equipment necessary to perform endouterine manual aspirations, which
is the most modern, least invasive and most cost-effective form of post-abortion care."’
Furthermore, even those institutions that do have the necessary equipment to perform the
procedure, do so without using local anesthesia,'> which runs contrary to WHO
recommendations,”” causes women unnecessary pain, and can discourage them from
seeking post-abortion care. Another recurrent problem reported to CPDD is that some
hospitals require that the procedure be performed in an operating room and by a specialist,
causing women to wait long periods of time before actually undergoing the procedure.'
The root cause of these problems is that women are not able to obtain safe abortions
legally, owing in part to the state’s failure to guarantee access to abortions in the cases that
should already fall within the health exception in article 121 of the Penal Code.

The extent to which the lack of a guideline puts women and girls’ physical and mental
health and lives at risk was recently made visible in a case brought against Costa Rica
before the Inter- American Commission of Human Rights (IACHR), by a young woman,
A.N., who was pregnant with an occipital encephalocele fetus but was denied an abortion,
even though her health was seriously endangered."” The lack of medical guidelines caused
A.N. to suffer further, from the uncertainty of the system and the fact that she was treated
arbitrarily, cruelly, and ignored by the officials to which she appealed.'® She was forced to
carry the pregnancy to term and deliver a stillborn girl.

The state’s failure to make abortion available when women’s health requires it may be part
of the reason why maternal deaths due to “indirect” causes are increasing. While Costa
Rica’s maternal mortality ratio is relatively low, at 44 deaths per 100,000 live births,17 the
state estimates that at least 52% of these deaths are preventalble.18 Within those deaths,
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those resulting from “indirect” causes are increalsing.19 “Indirect” maternal deaths are often
caused by preexisting conditions that are aggravated by pregnancy or childbirth.” It is
within the scope of the state’s obligations under CEDAW to prevent those kinds of deaths
by guaranteeing access to safe pregnancy termination when a pregnancy jeopardizes a
woman or girl’s health or life.

1. Costa Rica’s Failure to Promulgate a Guideline for the Provision of
Abortion for Health Indications.

This Committee has repeatedly expressed concern about clandestine abortions, which
endanger women’s ability to enjoy their rights to health and to life.”’ When maternal
deaths are caused by clandestine abortions, this Committee has found such a situation to
indicate that “[a] Government does not fully ... respect the right to life of its women
citizens.”™ CEDAW General Recommendation No. 24 makes clear that states must
“respect, protect and fulfill women’s right to health care.”® Since abortion is an essential
health service for women, states violate Article 12 when abortion is not accessible for
health reasons. Further, since abortion is a health service that only women need, to fail to
provide legally for it is a form of discrimination against women, as this Committee has long
recognized.”* Other treaty-monitoring bodies have similarly recognized that to fail to make
legal abortion accessible violates women’s right to equallity.25 Thus, failing to regulate and
guarantee access to legal abortion for health indications violates women’s rights to life,
health, and to non-discrimination under this Convention and international human rights
law.

Since access to abortion is essential if women are to enjoy their rights to life, health, and
equality, this Committee has repeatedly emphasized that when abortion is formally legal —
as it is in Costa Rica for health and life indications — States must ensure it is actually
available. *° Human rights bodies have further explained that when abortion is generally
criminalized but is allowed in narrow circumstances, States must take special measures to
make sure that women can obtain the service.”” Abortion’s presence in a State’s Penal
Code can cause a general “chilling effect,””® meaning that it can make healthcare providers
reluctant to perform legal abortions, which appears to clearly be the case in Costa Rica.
Guidelines must have a minimum set of core features in order to ensure that patients’ rights
are protected and so as to “alleviate this chilling effect.”” First, as human rights bodies
have explained, guidelines should set out procedures for decision-making that must be
clear, timely, and take the individual’s views and facts of her case into account.™ Second,
if a disagreement results between the patient and the doctor, there must be some kind of
appeals mechanism, which must also be timely, and must provide the patient with fair
process and an opportunity to be heard.”’ Third, the decision-making body should issue its
decision in writing and explain the grounds for its decision.> All of this should be done
swiftly, during the window of time in which the patient can still undergo a safe abortion.”
A protocol that only offers a reason for a decision affer a woman has given birth does not
adequately protect her human rights.>* In line with the right to health framework, all
protocols should respect patients’ dignity, privacy, and confidentiality at all times.”

Women who are pregnant as a result of sexual violence or who are pregnant with a fatally
malformed fetus also face serious health risks, and thus Article 121°s health exception



should be interpreted to permit legal abortions under either of these circumstances. The
World Health Organization (WHO) has stated that pregnancy caused by rape can seriously
endanger women’s health. Victims of sexual assault, according to the WHO, “require
comprehensive, gender sensitive health services in order to cope with the physical and
mental health consequences of their experience and to aid their recovery from an extremely
distressing and traumatic event.”*® Such ‘comprehensive, gender sensitive health services’
must include access to safe abortion services.”’ An unwanted pregnancy that is the result of
rape or incest extends women’s’ already intense physical and psychological suffering.
Thus, treaty-monitoring bodies, including this Committee, have emphasized that states
must provide therapeutic abortion in cases of rape and incest.”® Article 121’s health
exception should thus be understood to allow abortion when pregnancy caused by rape
endangers a woman’s heath.

The Human Rights Committee (HRC) has also acknowledged that being pregnant with a
fatally-malformed fetus can seriously endanger a woman’s health.”® In the case of K.L. v.
Peru, the HRC determined that the state’s failure to allow a young woman to protect her
health by terminating a pregnancy with a fatally-malformed fetus not just violated her right
to health, but constituted cruel and inhuman treatment.*® As the A.N. case reveals, these
situations are not uncommon in Costa Rica and are caused by the state’s failure to make
access to abortion for health indications a reality for women. As such, Costa Rica should
ensure that women facing health risks in pregnancy — including those health risks caused by
rape or by fetal abnormalities — can access safe abortion services. By failing to enact a
guideline to ensure that abortion can be provided in line with human rights standards, the
state violates Articles 12, 14, 2, and 16 of this Convention.

B. Costa Rica’s Failure to Guarantee Access to Comprehensive Family
Planning Services and Information

In addition to lacking access to abortion services, women in Costa Rica do not have
adequate access to the complete range of contraceptive technologies. High and increasing
rates of teen pregnancy’ low contraceptive usage rates for young women,** rural-urban
dispaurities,43 and inadequate access for women not covered by CCSS insurance** indicate
that the state has yet to make family planning access a reality for all women, as it is
required to do under CEDAW. The National Institute for Women (INAMU) suggests that
some reasons for these disparities include stigma, low resources, distance, lack of
education, or lack of decision-making power in relationships.*

Additionally, the scope of contraceptives offered within the CCSS does not include many
of the safest and most modern technologies. In the national registry, the only forms of
contraception offered are the male condom, the copper IUD, first-generation oral hormonal
contraceptive pills, injectable hormonal contraception (Depo-Provera), and surgical
sterilization.*® Many of these methods, such as surgical sterilization, are not appropriate for
women seeking temporary contraception and are especially inappropriate for adolescents.*’

Other methods that may be healthier and more appropriate for individual women and for
adolescents — such as the vaginal ring, the hormonal IUD (such as Mirena) and more recent
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formulations of the pill, including progestin-only types — are not available through CCSS.**
Most alarmingly, the state has failed to make emergency contraception available in the
national registry.

1. Complete Unavailability of Emergency Contraception in Costa Rica

Like contraception and safe abortion healthcare services, emergency contraception (EC) is
essential for women to be able to realize their right to the highest attainable standard of
health. However, emergency contraception is not available within the formal health system
in Costa Rica. While the use of EC is not criminalized, there is no commercial registry for
the product, and so it is not available in hospital dispensaries or pharmacies.” A
congressional bill introduced in 2007, seeking the availability in the public health system of
emergency contraception, was archived by the Legislative Assembly’s in 2008, and faced
serious opposition from groups who claim that the drug is an abortifacient.® Both the
WHO and the Pan American Health Organization (PAHO), however, have explained that
emergency contraception does not have an abortifacient effect.”  Likewise, the
International Federation of Gynecology & Obstetrics (FIGO) states that emergency
contraceptive pills do not interrupt a pregnancy and cannot prevent implantation of a
fertilized egg.52

i. Costa Rica’s Failure to Make Emergency Contraception Available
Violates Women’s Rights to Health, to Non-Discrimination, and to Family

Planning

Emergency contraception is an effective and safe contraceptive method to prevent an
unwanted pregnancy and the negative health outcomes that can result from such unwanted
pregnancies.” Women in Costa Rica have some access to oral contraceptives and may use
a high dose to prevent pregnancy after unprotected sexual contact; however, emergency
contraception has substantially less severe side effects.® Moreover, knowledge of the
appropriate dosage of oral contraceptives to achieve the emergency contraception effects is
low, and therefore many women and girls who cannot obtain EC have no way of preventing
pregnancy after intercourse.” Since pregnancy can pose major risks to women’s health and
life, emergency contraception is an essential medicine that states must provide to ensure
that women can fully enjoy their rights to health and life. Since women bear the exclusive
health risks of failed contraception, emergency contraception is a service that only women
and girls need. Thus, to fail to provide it constitutes a violation of the right to non-
discrimination in access to reproductive healthcare as determined by the CEDAW
Convention. Indeed, this Committee has expressed particular concern over state parties’
failure to provide adequate emergency contralception.56

Article 10 requires that all women have access to educational materials and advice on
family planning, Article 16 protects women’s right to decide on the number and spacing of
their children and to have access to the information and the means to do so, and CEDAW
General Recommendation No. 24 instructs states to “refrain from obstructing action taken
by women in pursuit of their health goals.”’ This obligation entails the state’s duty to
ensure that women have access to information about emergency contraception, but Costa
Rica has not only failed in this affirmative duty, it has actually taken active steps to censor
information about emergency contraception: in October 2008, the Office of Advertising
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Control (Oficina de Control de Propaganda) caved to pressure and suspended radio
messages informing women of the existence of emergency contralception.58

Under this Convention’s Articles 10, 12, and 16, Costa Rica is obligated to ensure that
women and girls have access to a full range of contraceptive choices and to information
about those options. In CEDAW General Comment No. 21, this Committee reiterated that
inadequate access to contraceptives contravenes women’s right to ‘“decide freely and
responsibly on the number and spacing” of children; and that “women must have
information about contraceptive measures and their use, and guaranteed access to sex
education and family planning services.” In 2003, this Committee requested that Costa
Rica strengthen its health care programs to provide women and men with timely and
reliable information on the available contraceptive methods, including those capable of
allowing them to exercise their right of free and informed choice of the number and spacing
of the children they wish to have, as well as measures to prevent sexually transmitted
diseases and HIV/AIDS.® To date, these recommendations have not been implemented, as
is evidenced by the state’s failure to make emergency contraception available in the
national registry and within its public healthcare system. The state’s failure to make
emergency contraception available and to disseminate information about it thus violates
women’s rights to health, to information, and to family planning under this Convention.

ii. Costa Rica’s Failure to Provide Emergency Contraception Violates the State’s
Obligations under CEDAW to Provide Special Protections for Rape Victims

Emergency contraception is also not included in Costa Rica’s protocol for rape survivors,
despite the fact that it is a particularly important resource for victims of sexual violence and
that large numbers of girls become pregnant as a result of rape or incest each year in Costa
Rica.’! The WHO has stated that “[1]f a woman seeks health care within a few hours and
up to five days after the sexual assault, emergency contraception should be provided.”62 An
average of 500 girls under age 14 gives birth every year in Costa Rica, and every one of
those is the victim of rape and/or incest under Costa Rican law.”> This Committee has long
emphasized that rape and sexual assault endanger women’s health® and constitute gender-
based violence.®> Under CEDAW and other human rights treaties to which Costa Rica is a
party, there is a positive obligation that the State must take affirmative steps to protect the
health and dignity of victims of rape and sexual violence.”® Such obligations include
allowing women and girls to prevent pregnancy after rape.®’ This Committee has explained
that states must provide training to sensitize health-care workers to the ‘“health
consequences of gender-based violence” and that the state must train health personnel to
“manage” those consequences.”® Such training and management should include the
provision of emergency contraception to rape victims since pregnancy caused by rape can
severely endanger a woman or girl’s health.®” Further, an unwanted pregnancy caused by
rape does not just endanger a woman’s health; it can be considered a free-standing act of
harm, or an action that causes constant exposure to the violation committed against her,”
according to the Committee Against Torture (CAT). Since this Committee has long
condemned states’ failure to allow for pregnancy termination in cases of ralpe,71 in order to
comply with its obligations under this Convention, the state must also ensure women’s
ability to prevent pregnancy after rape by means of EC.



Overall, to refuse to allow for legal provision of emergency contraception violates
CEDAW'’s requirements that states guarantee women’s ability to enjoy their rights on a
basis of equality with men; including their rights to health (Art. 12), their right to family
planning (Art. 10(h), 12(1), 14(2)(b)), to control their family size (Art. 16(e)), and their
right to freedom from cruel and inhuman treatment, as well as to freedom from gender-
based violence (Arts. 2(f), 5, 10(c), 16).72

C. Costa Rica’s Failure to Provide Adequate Sexuality Education

This Convention and other human rights treaties require states to provide comprehensive
sexuality education.”” Sexuality education is not just a component of states’ obligations
under the right to health, it is also an essential component of strategies to end gender
stereotyping and patriarchialism and thus act as “a guarantor of a democratic and pluralistic
environment,”’* as the Special Rapporteur on Education has recently stressed.” CEDAW
requires that states must provide not just health care and family planning services and
technologies, but information about the same.’® In 2003, this Committee recommended that
Costa Rica promptly implement a national comprehensive sexual education program.’’
However, to date, the state has failed to do so. The recent National Survey on Adolescence
reports that only 44.1% of young adults aged 15 to 17 and 39.6% of those 18 to 24 have
received sexuality information in educational centers.”® 0% and 0.7% of those populations,
respectively, have received this kind of information in public health centers.”

Unchanging rates of sexually transmitted infections, and extremely low condom use rates,
also indicate that sexual education programs are not adequately educating young people
about their sexual and reproductive health. According to recent reports, rates of syphilis,
gonorrhea and HIV/AIDS have remained constant between 2004 and 2009,* and male
condom use has dropped from 11% to 8% between 1999 and 2009.*' This extremely low
incidence of condom use means that girls and women are at high risk of contracting STIs
even if they use other forms of birth control. Womens’ health is disproportionately
endangered by low condom use, since women who contract HPV are at a heightened risk of
contracting cervical cancer, while men are only carriers of the virus and rarely experience
any symptoms.® The high and increasing rates of pregnancy among girls and adolescents™
also suggest that sexuality education in Costa Rica fails to educate children and adolescents
adequately on family planning.

While Costa Rica has a number of public policies and laws that have the intention of
protecting the right to sexuality education,™ the state has failed to successfully maintain a
financially-sustainable program that guarantees national sexuality education. Moreover,
while the government issued an official policy in 2001 it has not been implemented.* In its
report to this Committee, the state claims to have undertaken a campaign to disseminate
sexual and reproductive health rights information.*® This campaign, however, was
extremely limited. It was directed at governmental and nongovernmental organizations,
and its only resulting activities were two forums, held in 2003 and 2004. Meanwhile, the
Ministry of Education developed sexuality education programs that were ready for
implementation in 2009, but their implementation has been delayed until 2012.*” Costa
Rica is bound through this Convention and through other regional commitments, such as
the 2008 Ministerial Declaration: Prevention through Education,® to implement sexuality
education programs, but Costa Rica has violated that obligation by delaying
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implementation of national curricula until 2012.%

Costa Rica’s failure to prioritize this issue is also evidenced by other political decisions.
While the Ministry of Education once included a Department of Comprehensive Education
on Human Sexuality (Departamento de Eduacion Integral para la Sexualidad Humana),
this department has disappeared.” In December 2007, the Costa Rican legislature began
the process of adding a Chapter on Sexual and Reproductive Health to the General Law on
Health, with the aim of guaranteeing that all Costa Ricans would receive information and
access to sexual and reproductive health services.”’ In the three years since the proposal of
this amendment, however, there has been little political will to even discuss it within the
legislature, and President Laura Chinchilla Miranda has indicated that it is not a priority for
her government to do 50.”2

Costa Rica did establish a number of Sexual and Reproductive Health Counseling in 1999,
under Executive Decree 27913-S, to help ensure that CCSS patients were provided with the
information they needed to make informed decisions regarding family plalnning.93
However, implementation of this Decree has been inadequate. Employees meant to provide
the information lacked proper training and their personal beliefs often interfered with their
ability to provide proper information to the patients. Furthermore, CPDD has been
contacted by many women who reported that after receiving the necessary information
about family planning options, they decided to undergo surgical sterilization but would
become pregnant while waiting to actually receive the surgery.94 These women clearly did
not receive the necessary information about or had access to other forms of contraception.
Under the same Executive Decree, Costa Rica also established the Inter-Institutional
Commission on Sexual and Reproductive Health, but this Commission has not held a single
meeting since 2008, given that the Ministry of Health, the only authority with the power to
call a session of the Committee, has not done so, in spite of repeated requests from the civil
society organizations that are part of it.

1. The State’s Failure to Provide Comprehensive, Gender-Sensitive Sexuality
Education Violates CEDAW

The Special Rapporteur on Education recently stressed that sexuality education is essential
for states to be able to combat patriarchalism and gender inequality’” and that sexuality
education should “have a solid gender perspective.”96 He also emphasized that, as this
Committee and the Special Rapporteur on the Right to Health have repeatedly noted, sexual
health is an “obvious” component of the right to the enjoyment of the highest attainable
standard of health.”’ This Committee has repeatedly emphasized that comprehensive and
quality sexuality education contributes to reductions of maternal mortality, abortion and
teen pregnancy rates, and HIV/AIDS infection rates, and is thus an important means of
guaranteeing the right to health and to information under Articles 12.°% 1t is also an
essential means to ensuring the right to information on family planning as protected by
Article 10(h), 14(b), and 16(e) of CEDAW. Comprehensive sexuality education with a
gender perspective is also a crucial element of CEDAW’s Article 5, which requires states to
take “all appropriate measures” to eradicate “prejudices and customary” practices based on
gender stereotypes and subordination.

Owing to the crucial role sexuality education has in promoting all of CEDAW’s principles,
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this Committee has repeatedly urged states to implement sexuality education in schools”
and has often said that such programs should be mandatory.'® This Committee has also
highlighted the role sexuality education should play in state attempts to reduce adolescent
pregnancies'®’ — a pervasive problem in Costa Rica.'®> This Committee'® and other United
Nations treaty-monitoring bodies have instructed Costa Rica to improve sexuality education
programs in schools and thus increase awareness and use of family planning options that
also prevent STIs — namely, condoms. ' However, Costa Rica has failed to implement an
adequate sexuality education program notwithstanding its clear obligations under this
Convention.

D. Costa Rica’s ban on in vitro fertilization

In 2000, the Constitutional division of the Costa Rican Supreme Court of Justice declared
the practice of in vitro fertilization (IVF) unconstitutionall,105 basing its decision on an
interpretation of Article 21 of the Costa Rican Constitution, which establishes that “human
life is inviolable.”'% According to the Court, a zygote, which is the union of an ovum and
a spermatozoid, is legally “human life,” and is thus is legally a person entitled to all the
human rights. Following that logic, the Court asserted that the zygote is entitled to the right
to life with no exceptions. Since the technique of in vitro fertilization requires that some
zygotes and embryos are frozen and some discarded, the Supreme Court banned the
practice.

Since 2000 Costa Rica has been the only country in the Western hemisphere to
categorically ban IVE,'” and this ban is considered the most restrictive in the world.'® In
Costa Rica, women who suffer from reproductive health or other health ailments, women or
couples suffering from infertility, or women who desire to bear children later in life and
thus require IVF, are effectively forbidden by the state from taking advantage of scientific
progress to overcome a health problem, such as infertility. The ban on IVF has not only
made the state, not individual couples, the decision-maker on questions of whether to have
children; it has imposed stress on relationships, and some couples have separated as a
consequence of being denied the possibility to try to have their own children.'” Further, as
some women have reached the end of their childbearing years since the ban was imposed,
even if the ban is lifted, they will never have been able to found a family as they desired.'"”
Seeking justice and redress, a group of ten couples challenged the ban before the Inter-
American Commission on Human Rights (IACHR) in 2004. In 2010, the IACHR released
its preliminary decision in that case, Ana Victoria Sdnchez Villalobos et al. v. Costa Rica
finding that the prohibition of IVF represented an obstruction of the full enjoyment of life,
personal identity, and individual autonomy of those who decide to have biological children
but who require access to in vitro fertilization in order to do so. The Commission noted
that the decision to bear children belongs to the most intimate sphere of a woman’s private
and family life, and, consequently, state interference in this respect should be minimal.'"’
The TACHR established that Costa Rica had violated the right to be free from arbitrary
interference with one’s private life, the right to found a family, and women’s right to
equallity,112 issuing a series of recommendations to Costa Rica’s government that urge it to
adopt proportionate measures allowing IVF in a manner that balances the fundamental
rights to found a family, to privacy, to personal autonomy, and to equality, with the state’s
legitimate interest in safeguarding the right to life.'"?
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To date, Costa Rica has failed to make IVF legal and safely available for women, and its
only attempt to do so has been through a bill that would submit women to enormous
economic, emotional, psychological, and health burdens, and is also incompatible with the
manner in which the assisted reproduction procedure is meant to function.''* (For more
information about the extent to which that bill does not remedy the rights violations
imposed by the IVF ban, please see the attached letters to the TACHR, included as
Appendix I).

1. Costa Rica’s Ban on IVF Discriminates Against Women

As the IACHR held, the ban on IVF has a discriminatory effect on women. The World
Health Organization has similarly noted that barriers to accessing IVF disproportionately
affect women, since women'’s ability to reproduce decreases at a more significant rate than
men’s.'”® Thus, infertile women and women who delay childbearing in Costa Rica may be
left with no ability to have a biological child if they cannot use IVF. For a number of other
reasons, IVF may be the only way that some couples can conceive. Women also face
disproportionate stigma and blame for “infertility” as compared to men, and cultural
stereotypes can sometimes expose them to alienation if they are unable to bear children."'®
Costa Rica’s failure to allow IVF contravenes a number of CEDAW’s protections of
women’s rights: to health, to found a family, to protection from arbitrary interference with
one’s private life; and to equality with men. The ban also violates women’s specific right
to family planning services and technology protected by Articles 10, 12, 14, and 16.

2. The Ban on IVF Violates Women’s Rights to Health and the Right to Determine
the Number and Spacing of Children Protected by CEDAW

IVF is an important reproductive health service for women whose health may be
compromised by other types of conception, including women with scarred or damaged
fallopian tubes.''” Tt is also a crucial service used by women who are affected by infertility,
which can be caused by a variety of health problems including ectopic pregnancy,
reproductive  tract infections, sexually-transmitted infections, and postpartum
complicaltions.118 Up to 15% of reproductive-aged couples worldwide face infertility,119
and these couples often rely on IVF to safely conceive children. Safe fertility care is thus a
key part of reproductive health care. As the WHO has noted, “the outcome of quality
fertility care is a healthy birth. Maternal and antenatal health does not begin during
antenatal care, nor should it only be addressed at the time of birth. Rather, it starts with
quality reproductive health care which includes pre-conception fertility care.”'*® Along
those lines, the Cairo Programme of Action of the International Conference on Population
and Development (ICPD Programme of Action) articulates that women have the right to
“access [...] appropriate health-care services that will enable [them] to go safely through
pregnancy and childbirth and provide couples with the best chance of having a healthy
infant,” and that “reproductive health care” thus includes all of the “methods, techniques,
and services that contribute to reproductive health and well-being by preventing and
solving reproductive health problems.”121 (emphasis added). Thus, the right to health
requires that states do not create barriers to safe IVF services.

The Beijing Platform for Action, the ICPD Programme of Action, and this Convention also
recognize that women’s right to control their fertility is a key component of the right to
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health.'** The ICPD explains that “reproductive health is a state of complete physical and
social well-being and not merely the absence of disease or infirmity, in all matters relating
to the reproductive system and to its functions and processes. Reproductive health implies
that people...have the capability to reproduce and the freedom to decide if, when, and how
often to do so.”'" (emphasis added).'* Being able to seek IVF is thus an essential manner
by which women can actualize and protect their right to reproductive health.

But the ban not only evinces the state’s failure to protect women’s right to health, it creates
an active barrier to women’s health and a number of other human rights. The Committee
on Economic, Social and Cultural Rights, interpreting the content of the right to health,
stated that “the right to health contains both freedoms and entitlements. The freedoms
include the right to control one’s health and body, including sexual and reproductive
freedom,”125 This Committee’s General Recommendation No. 24 instructs states to
“refrain from obstructing action taken by women in pursuit of their health goals.”126 The
Beijing and Cairo statements, like CEDAW’s General Recommendation No. 19, similarly
require states to prevent coercion with regard to fertility and reproduction.'?’

Not only does the ban fail to prevent coercion, the ban is a type of coercion itself —
it forces women who need IVF not to have biological children. This Committee has found
that a state’s coercion in matters of reproductive choices violates the right to non-
discrimination in health care (Article 12) as well as the right to determine the number and
spacing of children (Article 16(1)(6)).128 Costa Rica’s ban on IVF clearly violates those
rights.

E. Discrimination against lesbian women in access to healthcare services

Lesbian women in Costa Rica face social discrimination, stereotypes, as well as formal
discrimination in the law. Women who have intimate relationships with other women
cannot enjoy the same rights to marriage, social security, and inheritance — along with other
civil rights — that women who are in relationships with men enjoy. For example, same-sex
marriage is not permitted, nor is there any law regarding same-sex domestic partnerships.'*’
Three bills recognizing same-sex partnership have been introduced since 2006, but all have
stalled in Congress.'” The government of President Chinchilla has “assured” the public
that recognizing same-sex partnerships will not be a priority for her government."!

We are concerned that this explicit state policy of de-prioritizing the rights of lesbian
women is also present in the context of access to sexual and reproductive health. For
example, IVF is a reproductive technology that is frequently used by same-sex partners
wishing to start a family. As such, its prohibition, described above, likely has especially
detrimental effects on that population. Moreover, a 2009 study by Centro de Investigacion
y Promocion de América Central (CIPAC) revealed a prevalence of discriminatory attitudes
against lesbians in the health sector.'* It is likely that these attitudes are similarly present
vis-a-vis bisexual and trans women. CIPAC found that negative views towards
homosexuals (such as that their sexual orientation is ‘“not natural”) were prevalent
throughout the health workers surveyed, but were most prevalent among pharmacists and
nurses as compared to dentists, doctors, administrators, etc.!*® Such a finding is alarming,
since pharmacists and nurses, unlike, for example, surgeons and administrators, are among
those health care personnel most likely to interact directly with patients. The survey also
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found a marked bias on the part of health-care workers against same-sex partners raising
children.”* If a woman in a lesbian relationship seeks reproductive health care because she
intends to start a family with her partner, that bias may result in poorer provision of health
services, including maternal and obstetric care. Another barrier to adequate care may be
the fact that 39% of health-care workers believed that a homosexual person — male or
female — ‘“always has the potential to transmit HIV.” Only 41% disagreed with that
statement, while the remaining 19% were not sure.'” That inaccurate and alarming view
likely inhibits health care personnel’s ability to provide quality care to LBT women.

The study further revealed that while health-care personnel harbor negative views about
homosexuality’s moral and legal status, they viewed themselves as not being homophobic,
and overwhelmingly claimed that they would not be uncomfortable providing healthcare to
this population.'*® Actual access to health care for this population should be scrutinized,
however, to determine whether negative attitudes revealed by CIPAC do in fact translate
into barriers to care, especially if LBT women are discouraged from seeking care in the first
place.

1. Sexual-orientation-based stereotyping and discrimination in the health sector is
prohibited by CEDAW

Under this Convention and international human rights law, states must eradicate negative
“gender-based stereotypes.”'®’ That requirement includes the obligation to address harmful
stereotypes of lesbian, bisexual, and transgendered women.'*® This Committee has recently
told states to take active steps to combat discrimination against women for their sexual
orientation,' including the health sector.'*®  The Yogyakarta Principles affirm that the
right to freedom from discrimination on the basis of sexual orientation is especially
important in the context of the right to health."*! In order to comply with the obligation to
protect, promote, and fulfill the right to health without discrimination, the state should
undertake to eradicate the hetero-normative stereotypes present in the health sector.

II. Questions for the state

In light of the information provided above, we hope that this Committee will consider
addressing the following questions to the government of Costa Rica:

1. What is the Costa Rica government doing to guarantee access to legal abortion
services? Is Costa Rica planning to adopt a service delivery protocol (guia de
atencion) for legal abortion, which has been awaiting approval since December
20097 Is Costa Rica planning to ensure the implementation of these guidelines
once they are approved? Is Costa Rica planning to guarantee that access to legal
abortion services respects the full meaning of the rights to life and health of women
in accordance with international human rights standards?

2. Why has the state not made emergency contraception pills available to all women
and adolescents within the public health system, in line with WHO
recommendations?
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Does Costa Rica plan to ensure that all health facilities provide victims of rape and
sexual violence with access to emergency contraception? Does Costa Rica plan to
raise awareness among women of their right to emergency contraception,
particularly in instances of rape?

What plan does the state have to guarantee the full realization of the right to
comprehensive sexuality education for girls and adolescents in Costa Rica? Is Costa
Rica planning to guarantee that such a program will be financially sustainable and
well-equipped with both material and human resources for its effective
implementation?

What is the State doing to provide access to IVF in a way that complies with the
IACHR’s determination that the ban on IVF violates women’s rights to privacy, to
found a family, and to equality?

How does the State intend to sensitize health-care personnel to the health needs of
lesbian, bisexual, and trans women and to ameliorate negative stereotypes of non-
heteronormativity held by personnel in the health sector?

III. Recommendations for the State

In light of the information provided above, we hope that this Committee will consider
making Costa Rica the following recommendations:

1.

Urge Costa Rica to guarantee access to legal abortion by adopting binding
guidelines that would regulate the procedure in its technical and due process aspects
respecting the full meaning of the rights to life and health, including physical and
mental health of women, in accordance to international human rights standards.

Urge Costa Rica to register emergency contraception in their National Drugs
Registry and make the drug available in the public health system, especially for
women and girls victims of sexual violence.

Urge Costa Rica to reinstate in vitro fertilization in compliance with the IAHRC
recommendations and international human rights standards by regulating the
procedure in a way that does not put at risk women’s health.

Urge Costa Rica to implement a comprehensive and scientific based sexuality
education plan that is sustainable and its binding to public and private educational
institutions.

Urge Costa Rica to design and implement public policies (guidelines or other
regulation) to prevent women’s discrimination because of their sexual orientation or
gender identity.
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Please contact the undersigned should you have any questions.

Respectfully,

NE&'N’\ Co Mo
Mbonica Arango Olaya
Regional Director for Latin America and the Caribbean

Center for Reproductive Rights

Dee Redwine

Regional Director for Latin America and the Caribbean
Planned Parenthood Federation of America

Hilary Hammell
International Human Rights Coordinator
Law Students for Reproductive Justice - University of Washington School of Law

Margarita Salas Guzméan
Presidenta
Colectiva por el Derecho a Decidir

— - —

e >

-—'—'_\‘:_._‘—,_—ecf‘f"\-

Daria Suérez

Directora Ejecutiva

Asociacion Centro de Investigacion y Promociéon para América Central de Derechos

Humanos
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Carmen Carro Barrantes
Coordinadora Técnica de Programas
Fundaciéon PROCAL

U “\,LKQ_‘, /( a,u

Maricel Salas
Agenda Politica de Mujeres

And on behalf of

Ana Herndndez
Alianza de Mujeres Costarricense

! Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), adopted Dec. 18,
1979, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Supp. No. 46, U.N. Doc. A/34/46 (1979), 1249 U.N.T.S. 13
(entered into force Sept. 3, 1981) [hereinafter CEDAW].

2 PENAL CODE (1970) (Costa Rica), art. 121: “Aborto impune. No es punible el aborto practicado con
consentimiento de la mujer por un médico o por una obstétrica autorizada, cuando no hubiere sido posible la
intervencion del primero, si ha hecho con el fin de evitar un peligro para la vida o la salud de la madre y este
no ha podido ser evitado por otros medios. [Legal abortion. Abortion is not punishable if performed, with the
consent of the woman, by a doctor or authorized midwife, if a doctor is unavailable, and if the procedure is
the only means through which to avoid danger to the life or health of the mother.]” (Translated by the Center
for Reproductive Rights.).

? AN. v. Costa Rica (complaint before the Inter-Am. Comm’n. H. R.), para. 61 (petition on file with Center
for Reproductive Rights).

* In the A.N. case, the Medical Association told her that, contrary to the clear text of art. 121, abortion was
only legal in cases where the mother’s life was at risk. Id. para. 12.

> Data from the Caja Costarricense de Seguro Social [Social Security Fund of Costa Rica] (CCSS) shows that
26 induced abortions were performed during a five-year period (2002 to 2006). That number divided by 5
years gives an average of 5.2 per year. CCSS, DEPARTAMENTO DE ESTADISTICAS DE SALUD [DEPARTMENT OF
HEALTH STATISTICS], available at
http://www.ccss.sa.cr/html/organizacion/gestion/gerencias/medica/dis/dep_estadistica/des/publicaciones.html
(last visited May 23, 2011).

® During a four-year period (2005-2009) there were 40,072 hospital admissions for women seeking post-
abortion care in CCSS facilities. 40,072 divided by 4 years gives an average of 10,018 per year. Id.

" C. GOMEZ RAMIREZ, ASOCIACION DEMOGRAFICA COSTARRICENSE [COSTA RICAN DEMOGRAPHIC
ASSOCIATION], ESTIMACION DEL ABORTO INDUCIDO EN COSTA RICA [ESTIMATION OF INDUCED ABORTION IN
COSTA RICA], 2007 9 (2008).

16



8 Committee on the Elimination of Discrimination against Women (CEDAW Committee), General
Recommendation No. 24 (Article 12): Women and Health, para. 11, U.N. Doc. A/54/38/Rev.1 (1999))
[hereinafter CEDAW Committee, General Recommendation No. 24].

? Healthcare personnel have reported to Asociacién Colectiva por el Derecho a Decidir [Collective
Association for the Right to Decide] (CPDD) that post-abortion care equipment and implementation of
protocols in CCSS hospitals are not adequate [hereinafter Reports by healthcare personnel to CPDD]. In
response to these reports, CPDD filed a complaint (denuncia) with the Auditoria Médica [Medical Audit] of
CCSS on Aug. 25, 2009, which was accepted on Sept. 13, 2009 and sent to the Gerencia Médica [Medical
Director] (in oficios 189-01 and 189-02). To date, however, no response has been made to this complaint.

10 See id.

.

2 Id.

'3 According to the World Health Organization (WHO), “Medication for pain management should always be
offered. In most cases, analgesics, local anesthesia and/or mild sedation supplemented by verbal support are
sufficient. Local anesthesia, such as lidocaine injected around the cervix, should be used to alleviate women’s
discomfort where mechanical cervical dilatation is required for surgical abortion. General anesthesia is not
recommended for abortion as it has been associated with higher rates of complication than local anesthesia.”
WHO, SAFE ABORTION: TECHNICAL AND POLICY GUIDANCE FOR HEALTH SYSTEMS 21 (2003), available at
http://whqlibdoc.who.int/hq/2010/WHO_FCH_10.06_eng.pdf [hereinafter WHO, SAFE ABORTION].

' Reports by healthcare personnel to CPDD, supra note 9.

"> AN., a 26-year-old woman, was vomiting, suffering constant bleeding and pain; her ultrasounds showed
her fetus to have a fatal abnormality. A.N. v. Costa Rica, supra note 3, paras. 1 — 10. This caused A.N. to
become severely depressed and eventually suicidal. /d. paras. 12 — 13. A.N.’s case has been pending before
the InterAmerican Commission since 2008.

' A.N. verbally appealed to various hospital personnel, and wrote a letter to the chief of obstetrics at the
hospital where she was interned, but those appeals were ignored. She was teased by hospital staff for having
an ‘unplanned’ pregnancy, for seeking an abortion, and was told that she was now facing God’s judgment.
A.N. v. Costa Rica, supra note 3, para. 18.

'7 United Nations Children's Fund, Childinfo, Monitoring the Situation of Children and Women, Estimates of
Maternal Mortality 2008, http://www.childinfo.org/maternal_mortality_countrydata.php (last visited May 24,
2011).

'8 Government of Costa Rica, Consideration of reports submitted by States parties under article 18 of the
Convention on the Elimination of All Forms of Discrimination against Women, Combined fifth and sixth
periodic report of States parties, para. 536, U.N. Doc. CEDAW/C/CRI/5-6 (2010), available at
http://www?2.ohchr.org/english/bodies/cedaw/docs/CEDAW.C.CRI.5-6_sp.pdf [hereinafter Costa Rica Report
before CEDAW].

19 INSTITUTO NACIONAL DE ESTADISTICAS Y CENSOS [NATIONAL INSTITUTE OF STATISTICS AND CENSUS]
(INEC) (COSTA RICA), ESTADISTICAS VITALES 2001 [VITAL STATISTICS 2001] 74 (2003), available at
http://www.inec.go.ct/A/MT/Poblacién%20y%20Demograf%C3 % ADa/Defunciones/Generales/Publicaciones
/C0/2001/Publicaciones%20de%20Estad %C3 % ADsticas%20Vitales.pdf; INEC (COSTA RICA), ESTADISTICAS
VITALES 2008 [Vital Statistics 2008] 79 (2009), available at
http://www.inec.go.ct/A/MT/Poblacién%20y%20Demograf%C3 % ADa/Defunciones/Generales/Publicaciones
/C0/2008/Publicaciones%20de%20Estad%C3 % ADsticas%20Vitales.pdf. (15 direct and 8 indirect maternal
deaths were reported in 2001 while 7 direct and 17 indirect maternal deaths were reported in 2008.).

* “Indirect maternal deaths are those resulting from previously existing disease or disease developing during
pregnancy which was not due to direct obstetric causes, but which was aggravated by physiologic effects of
pregnancy.” WHO, BEYOND THE NUMBERS: REVIEWING MATERNAL DEATHS AND COMPLICATIONS TO MAKE
PREGNANCY SAFER 23 — 25 (2004), available at http://whqlibdoc.who.int/publications/2004/9241591838.pdf.
2 See, e.g., CEDAW Committee, Concluding Observations: Argentina, para. 304, U.N. Doc A/52/38 Rev.1,
Part IT (1997); Bolivia, para. 43, U.N. Doc. CEDAW/C/BOL/CO/4 (2008); Chile, para. 19, U.N. Doc.
CEDAW/C/CHI/CO/4 (2006); Nicaragua, para. 17 U.N. CEDAW/C/NIC/CO/6 (2007); Belize, para. 56, U.N.
Doc. A/54/38 (1999); Colombia, para. 393, U.N. Doc. A/54/38(1999); Dominican Republic, para. 337, U.N.
Doc. A/53/38 (1998).

2 CEDAW Committee, Concluding Observations: Belize, para. 56, U.N. Doc. A/54/38 (1999).

3 CEDAW Committee, General Recommendation No. 24, supra note 8, para. 14.

17



* Id. para. 11.
* Many treaty-monitoring bodies have made the link between state restrictions on abortion and women’s right
to equality. The Human Rights Committee (UNHRC), in General Comment No. 28: The Equality of Rights
between Men and Women, discussed “life-threatening clandestine abortions” as something implicating
women’s right to life under Article 6, and thus a potential barrier to women’s ability to equal enjoyment of
rights. UNHRC, General Comment No. 28 (Article 3): The Equality of Rights Between Men and Women,
U.N. Doc. CCPR/C/21/Rev.1/Add.10 (2000). The Committee on Economic, Social, and Cultural Rights
(ESCR Committee) also explained that women’s ability to enjoy their right to health under Article 12 on an
equal basis with men requires “the removal of legal and other obstacles that prevent men and women from
accessing and benefiting from health care on a basis of equality. This includes, inter alia,...the removal of
legal restrictions on reproductive health provisions.” ESCR Committee , General Comment No. 16 (Article 3):
The Equal Right of Men and Women to the Enjoyment of all Economic, Social, and Cultural Rights,34th
Sess., para. 29, U.N. Doc. E/C.12/2005/4 (2005).
* CEDAW Committee, Concluding Observations: Colombia, paras. 22-23, U.N. Doc. CEDAW/C/COL/CO/6
(2007); Peru, U.N. Doc. CEDAW/C/PER/CO/6 (2007).
2 Tysiqc v. Poland, 5410/03, Eur. Ct. H.R., para. 116 (2007); Committee on the Rights of the Child
(Children’s Rights Committee), General Comment No. 4: Adolescent health and development in the context of
the Convention on the Rights of the Child, para. 31, U.N. Doc. CRC/GC/2003/4 (2003) [hereinafter Children’s
Rights Committee, General Comment No. 4].
* The European Court of Human Rights, for example, held that since when abortion is generally criminalized
but for exemptions, this can cause a “chilling effect” and doctors may opt not to perform the service. Thus,
there is an important need for medical guidelines, which must be “formulated in a way as to alleviate” that
gghilling effect. Tysiqc v. Poland, supra note 27, para. 116.

Id.
0 The WHO has emphasized that the law must be clear: “It is essential for health professionals, and others
such as police or court officers as well as the public, to have accurate information and to understand clearly
what is allowed under the [abortion] law in their country.” WHO, SAFE ABORTION, supra note 13, at 85. The
European Court of Human Rights held that procedures must take account of “the particular circumstances of
the case,” and has said that the individual must be involved “to a degree sufficient to provide her...with the
requisite protection of [her] interests.” Tysiqgc v. Poland, supra note 27, para. 113.
' If a woman and her doctors disagree, there must be “some form of procedure before an independent body
competent to review the reasons for the measures and the relevant evidence.” At minimum, such procedures
“should guarantee to the pregnant woman at least a possibility to be heard in person and to have her views
g:zonsidered.” Tysiqc v. Poland, supra note 27, para. 117.
1d.
3 1d. para. 118.
3 The procedures in place should ensure that decisions “are timely so as to limit or prevent damage to a
woman’s health which might be occasioned by a late abortion,” and must not be ex post facto. /d.
3 The right to health requires that health services be provided in an ambit of privacy, respect, and
confidentiality. CEDAW Committee, General Recommendation No. 24, supra note 8, para. 31(e). See also
Children’s Rights Committee, General Comment No.4, supra note 27, para. 33.
36 WHO, GUIDELINES FOR MEDICO-LEGAL CARE FOR SEXUAL VIOLENCE 2 (2003), available at
http://whglibdoc.who.int/publications/2004/924 154628 X.pdf [hereinafter WHO, GUIDELINES FOR MEDICO-
LEGAL CARE FOR SEXUAL VIOLENCE].
7 1d. at 63.
38 See, e.g., CEDAW Committee, Concluding Observations: Panama, para. 201, U.N. Doc. A/55/38/Rev.1
(1998); Nicaragua, para. 17, U.N. Doc. CEDAW/C/NIC/CO/6 (2007); Children’s Rights Committee, General
Comment No. 4, supra note 27, para. 22; Children’s Rights Committee, Concluding Observations: Chile,
para. 56, U.N. Doc. CRC/C/CHL/CO/3 (2007); Guatemala, para. 40, U.N. Doc. CRC/C/15/Add.154 (2001);
Committee against Torture, Concluding Observations: Nicaragua, para. 16, U.N. Doc. CAT/C/NIC/CO/1
(2009); Children’s Rights Committee, Concluding Observations: Nicaragua, paras. 58, 59, 64, 65, U.N. Doc.
CRC/C/NIC/CO/4 (2010); UNHRC, Concluding Observations: Nicaragua, para. 13, U.N. Doc.
CCPR/C/NIC/CO/3 (2008); ESCR Committee, Concluding Observations: Nicaragua, para. 26, U.N. Doc.
E/C.12/NIC/CO/4 (2008); Children’s Rights Committee, Concluding Observations: Argentina, paras. 57-58,
CRC/C/ARG/CO/3-4 (2010).
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¥ UNHRC, K.L. v. Peru, Views of the Human Rights Committee Under Article 5, Paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights Concerning Communication
No. 115372003, Annex, U.N. Doc. CCPR/C/85/D/1153/2003 (Oct. 24, 2005) [hereinafter K.L. v. Peru].

“Id. para. 6.3.

*! Costa Rica has high and increasing teen pregnancy rates. The fertility rate for adolescents aged 14 —19
increased from 18.66% in 2005 to 19.44% in 2009. (Calculations provided to CPDD by INEC (COSTA RICA),
DEPARTAMENTO DE ESTADISTICAS DEMOGRAFICAS, Aug. 27, 2010 (on file with CPDD). Moreover, Costa
Rica persists in having high pregnancy rates for very young girls, those aged 10 — 14, with over 500 births in
that age group per year. INEC (COSTA RICA), ESTADISTICAS VITALES 2009 49 (2010), available at
http://www.inec.go.ct/A/MT/Poblacién%20y%20Demograf%C3 % ADa/Nacimientos/Publicaciones/C0/2009/
Publicaciones%20de%20Estad % C3% ADsticas%20Vitales.pdf.. There were 570 births in 2009 in the 14 and
under age group. All of those pregnancies represent victims of statutory rape and incest, since sex with a girl
under age 15 is a crime in the Penal Code (PENAL CODE (1970) (Costa Rica), arts. 156(1), 159).

42 INSTITUTO NACIONAL DE LAS MUJERES [NATIONAL INSTITUTE ON WOMEN] (INAMU), PRIMERA ENCUESTA
NACIONAL DE PERCEPCION DE LOS DERECHOS HUMANOS DE LAS MUJERES EN COSTA RICA [FIRST NATIONAL
SURVEY OF THE PERCEPTION OF WOMEN’S HUMAN RIGHTS IN COSTA RICA] 16 (2008), available at
http://www.inamu.go.cr/index.php?option=com_content&view=article&id=1195&Itemid=1738 [hereinafter
INAMU, PRIMERA ENCUESTA NACIONAL] . While data from Costa Rica’s INAMU indicate that 74.7% of
Costa Ricans in general have “easy access” to contraception INAMU, PRIMERA ENCUESTA NACIONAL, at
14). This “access” does not translate into actual use. 52.5% of the population in general reports not using any
method of contraception (INAMU, PRIMERA ENCUESTA NACIONAL, at 17). Most alarmingly, while young
populations - those aged 18 to 29 — reported having the most access to contraceptives and very high levels of
“knowledge” about family planning methods, those populations have higher rates of non-use than of lack of
knowledge or lack of access. 50% of women aged 18 to 24 use no form of contraceptives and 35.2% percent
of women aged 25 to 29 report using no form of contraception INAMU, PRIMERA ENCUESTA NACIONAL, at
16).

 In rural areas, only 69.8% of women report having “easy access” to contraceptives, compared to 72.3% of
the female population at large (id. at 14). However, only 40.48% of rural women report actually using
contraceptives, in comparison to the global average of 47.5% (id. at 16).

* Women not covered by CCSS insurance have 14.2% less ability to access contraceptives than women
covered by CCSS (id. at 15).

“ Id. at 14. INAMU found a correlation between lower levels of education and lower use of contraceptives
(id. at 17).

% The CCSS offers a variety of contraceptive options, including male condoms, intrauterine devices (Copper-
T 380A), oral contraceptives (Norgyl® y Norgylen®) and injectable contraceptives (Depo-provera®) and
surgical contraception (Salpingectomy). The complete list of contraceptive options is available at Direccioén
de Farmacoepidemiologia [Office of Pharmacoepidemiology], Comité Central de Farmacoterapia [Central
Committee of Pharmacotherapy], Lista Oficial de Medicamentos 2008 [Official List of Drugs 2008],
http://www.binasss.sa.cr/libros/lista2008.pdf.

4T Dr. Rita Peralta Rivera, OBGYN, Adolescent Specialist, Founder of the Center for Comprehensive Care for
Minors, Hospital Dr. Rafael Angel Calderén Guardia. These conclusions were presented on Oct. 2010 in a
petition to the Pharmacotherapy Central Committee. The petition was rejected.

* The fact that second- and third-generation formulations of the pill are unavailable may be one reason why
use of the pill is not increasing in accordance with population growth and may in fact be decreasing. INAMU
found that the number of oral contraceptives distributed by CCSS health centers has either remained constant
or decreased since 2001. INAMU, PRIMERA ENCUESTA NACIONAL, supra note 42, at 17.

* INTERNATIONAL CONSORTIUM FOR EMERGENCY CONTRACEPTION (ICEC), EC Status and Availability:
Costa Rica, available at http://www.cecinfo.org/database/pill/countrieDisplay.php?countdist=Costa%20Rica
(last visited Mar. 27, 2011) [hereinafter ICEC, EC Status and Availability]; GRUPO DE REFLECCION Y
TRABAJO POR EL DERECHO A LA ANTICONCEPCION DE EMERGENCIA EN COSTA RICA [REFLECTIONS AND
WORKING GROUP FOR THE RIGHT TO EMERGENCY CONTRACEPTION IN COSTA RICA], ANTICONCEPCION DE
EMERGENCIA [EMERGENCY CONTRACEPTION]: ASPECTOS GENERALES PARA LA TOMA DE DECISIONES
[GENERAL INFORMATION FOR DECISION MAKING] 7, 28 (2004), available at
http://ns.ccp.ucr.ac.cr/ac/ae_decisiones.pdf.
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% press Release, Women’s Link Worldwide, The Prohibition of Emergency Contraception in Honduras is
Inadmissible (Nov. 26, 2009), at 2, available at
http://www.womenslinkworldwide.org/pdf_press/press_release_20091126_en.pdf. See also Asamblea
Legislativa de la Republica de Costa Rica [Legislative Assembly of the Republic of Costa Rica], Detalle del
proyecto de ley [Bill details], No. 16887,
http://www.asamblea.go.cr/Centro_de_Informacion/Consultas_SIL/Pginas/Detalle%20Proyectos%20de%20L
ey.aspx?Numero_Proyecto=16887.

31 WHO, GUIDELINES FOR MEDICO-LEGAL CARE FOR SEXUAL VIOLENCE, supra note 36, at 64; Pan-American
Health Organization (PAHO), Fact Sheet: Emergency Contraception in the Americas, available at
http://www.paho.org/english/hdp/hdw/emergencycontraception.PDF [hereinafter PAHO, Fact Sheet:
Emergency Contraception in the Americas].

2ICEC and International Federation of Gynecology& Obstetrics (FIGO), Statement on Mechanism of Action
(Oct. 2008), at 2, available at http://www.figo.org/files/figo-

corp/International %20consortium%?20for%20emergency%20contraception%20statement. pdf.

Z PAHO, Fact Sheet: Emergency Contraception in the Americas, supra note 511.

tld.

33 Knowledge of the Yuzpe method is low. ICEC, EC Status and Availability, supra note 49.

% CEDAW Committee, Concluding Observations: Mexico, paras. 32-33, U.N. Doc. CEDAW/MEX/CO/6
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