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Alternative Report on how Canada fails First Nations children in child welfare

Joint Submission by the First Nations Child and Family Caring Society of Canada, KAIROS: Canadian Ecumenical Justice Initiatives, the Assembly of First Nations, Native Women’s Association of Canada, Canadian Friends Service Committee (Quakers), the Union of BC Indian Chiefs, Chiefs of Ontario, Treaty Four First Nations, Indigenous World Association.  
The Government of Canada’s treatment of First Nations children challenges its obligations under the United Nations Convention on the Elimination of All Forms of Racial Discrimination, in particular, Article 2 (a) and (b) requiring States “to engage in no act or practice of racial discrimination against persons, groups of persons or institutions” and “not to sponsor, defend or support racial discrimination by any persons or organizations.” 

In fact, the discrimination and its impacts on First Nations children are so severe that Canada is currently facing a human rights complaint. Filed by First Nations, the complaint alleges that Canada is discriminating against First Nations children by underfunding child and family services (also known as child welfare services) on reserves, and structuring funding in ways that do not adequately meet the needs of children and families. Canada’s reaction to the human rights complaint, which is currently before the Federal Court, raises significant questions as to its commitment to fully implement CERD. 

This inequality arises because although provincial/territorial child welfare laws apply on reserves, it is the federal government that funds these child welfare services. When the federal government provides less funding, or does not fund these services at all, the provinces/territories usually do not make up the difference. This results in a two tiered system where First Nations children on reserves get less funding and, in turn, fewer services than other children. 
This inequality has been confirmed in numerous expert reports over the past decade and yet Canada has failed to address the problem, even when it had a budget surplus of billions of dollars and increased spending on items such as military jets, navy submarines and the G-8 summit meeting in 2010. In 2008, following a thorough review of Canada’s First Nations child and family services program, the Auditor General found that all federal funding programs for First Nations child welfare, including the enhanced approach that Canada continues to advance as the exclusive option to deal with inequalities, are flawed and inequitable. 


[T]he new formula does not address the inequities we have noted under the current formula. 
It still assumes that a fixed percentage of First Nations children and families in all the First 

Nations served by an agency need child welfare services. Consequently, in our view, the new 
formula will not address differing needs among First Nations. Pressures on INAC to fund 
exceptions will likely continue to exist under the new formula. (May 2008. Report of the
Auditor General of Canada. para. 4.64)

In the same report, the Auditor General of Canada found that Indian and Northern Affairs Canada “had no assurance that its First Nations Child and Family Services Program funded child welfare services that were culturally appropriate or reasonably comparable with those normally provided off reserves in similar circumstances.” (Ibid. para. 4.47)

In 2009, the Standing Committee on Public Accounts said there was no evidence that Canada had addressed this problem and the Auditor General’s follow-up audit in 2011 found Canada’s actions to address the inequality to be unsatisfactory. (2011. Auditor General of Canada. Exhibit 4.6) As an example, Canada requires First Nations child and family service agencies in British Columbia and New Brunswick to operate under Directive 20-1, an INAC funding formula developed in the late 1980s that is not based on child needs and has not kept up with changes in social work practice emphasizing family support whenever possible.
Canada’s documents show that it is both aware of this inequality, and aware that the inequality is driving First Nations children into foster care because family support services available to other families are not available to them:


Lack of in-home family support for children at risk and inequitable access to services have 
been identified by First Nations Child and Family Services Agencies, and INAC, as 
important contributing factors to the over representation of Aboriginal children in the 
Canadian child welfare system … provincial governments have written to Ministers of INAC 
and intergovernmental affairs indicating that INAC is not providing sufficient funding to 
permit First Nations child and family services agencies to meet their statutory obligations 
under provincial legislation.” (INAC document obtained under access to information. 2004, 
number 2372)

First Nations children over-represented in child welfare care

According to the Auditor General of Canada, First Nations children are over-represented among children in child welfare care. As of 2007, there were approximately 8,300 on-reserve children in care, which is 8 times greater than the number of off-reserve children in care. (May 2008. Report of the Auditor General of Canada. para. 4.12.) 
First Nations children also are more likely to be placed into foster care because of cases of neglect fuelled by factors of socio-economic marginalization that are often outside of parental control including poverty, poor housing, and unaffordable food costs. The Interim Report of the Canadian Government’s Standing Committee on the Status of Women affirmed this when it stated that “children often come into the care of child and family services not for abuse, but rather because their families are unable to provide the necessities  of life.” (Interim Report. “Call into the Night: An Overview of Violence Against Aboriginal Women.” March 2011, p.11)

Human rights complaint

An Indian and Northern Affairs Canada Fact Sheet on First Nations Child and Family Services, dated October 2006, notes that:


[T]he current federal funding approach to child and family services has not let First Nations 
Child and Family Services Agencies keep pace with the provincial and territorial policy 
changes, and therefore, the First Nations Child and Family Services Agencies are unable to 
deliver the full continuum of services offered by the provinces and territories to other 
Canadians. A fundamental change in the funding approach of First Nations Child and
Family 
Services Agencies to child welfare is required in order to reverse the growth rate of 
children coming into care, and in order for the agencies to meet their mandated 
responsibilities. <http://www.ainc-inac.gc.ca/pr/info/fnsocec/fncfs_e.html/>
Documents from the Department of Indian and Northern Affairs Canada obtained under Access to Information suggest this failure to provide a comparable level of child welfare services on reserve is of concern to the Canadian Government, not because First Nations child welfare service providers are not funded at provincial levels, but because this could lead to litigation.


Although we have not found a good analysis of those situation where the federal government 
has been found liable because of child fatalities or critical incidents relating to the failure to 
provide necessary medical services, we believe that they exist and unless solutions are found 
they will continue to occur.  The government is also at risk from being cited as in Breach of 
Article 14 of the Convention (UNCRC) as mentioned above.   In addition, the FNCFCS  
audits of ’94 and 2003 and the Joint Policy Review and follow up research studies all point 
to a variety of reporting and funding inadequacies which no doubt are pertinent to the 
provision of services to children with special needs given the high proportion of children in 
care that are in that category. (INAC document obtained under access to information, 
number 002474)

In fact, the discriminatory underfunding of First Nations child welfare entered the legal arena in 2007 when the Assembly of First Nations (the political organization representing all First Nations in Canada) and the First Nations Child and Family Caring Society (a national NGO for Aboriginal children), filed a human rights complaint against the Government of Canada. The complaint alleged that First Nations child welfare services on reserve are structured and funded in ways that result in inequitable and discriminatory impacts for First Nations children, youth and families, and amount to discrimination on the basis of race and national ethnic origin. This case marked the first time Canada will be held to account for its current treatment of First Nations children before a body – the Canadian Human Rights Tribunal – with the power to make enforceable orders.

Instead of fighting the case on its merits, Canada claimed that since the services are being delivered by First Nations child welfare agencies, the government cannot be held accountable for inadequate and culturally inappropriate services. In addition, Canada argued that its funding and policy regimes for children cannot be compared to those provided by the provinces, even when the children are subject to the same laws. This amounts to an unloading of responsibility to agencies that have no control over funding levels and that are severely constrained in their ability to deliver programming and allocate resources. 

In March 2011, after nearly 18 months of deliberation, the government-appointed chair of the Canadian Human Rights Tribunal, Shirish Chotalia, essentially dismissed the case on a technicality before a full hearing on the facts could be held. In explaining her dismissal, the chair said that “[i]n order to find that adverse differentiation exists, one has to compare the experience of the alleged victims with that of someone else receiving those same services from the same provider.” In other words, Ms. Chotalia was saying the Tribunal was unable to decide if Canada’s funding is discriminatory because there is nothing to compare it to. (First Nations Child and Family Caring Society of Canada et al v. Attorney General of Canada, 2011 CHRT 4, para. 10.)

The process leading to this decision is cause for concern. The Canadian Human Rights Commission referred the complaint to the Human Rights Tribunal in September 2008. The Commission considered the case so important that it became an active participant in the process. Canada responded by challenging the Tribunal’s jurisdiction to hear the complaint in Federal Court but the claim was dismissed. This decision was upheld on appeal. 

Ms. Chotalia was appointed by the federal government two weeks prior to the scheduled November 2009 hearing and she was self-appointed to the First Nations child welfare case, displacing the previous tribunal member without providing an explanation. With no notice, and without application by any of the parties, within four days of her appointment, Ms. Chotalia caused further delay by vacating all of the hearing dates for reasons that are still not clearly understood. 

In December 2009, Canada’s third attempt to have the complaint dismissed was successful, even though the argument it used had already been dismissed three times – once by the Human Rights Commission and twice by the Federal Court.

An appeal of Ms. Chotalia’s decision by the First Nations Child and Family Caring Society of Canada and the Assembly of First Nations to the Federal Court is underway.  Canada has issued a Memorandum of Fact and Law to the Federal Court supporting its position that Ms. Chotalia’s decision to dismiss the First Nations child welfare case should be upheld. It is dated November 17, 2011, and contains the following statement regarding Canada’s obligations pursuant to CERD:


Para 70.  The Supreme Court of Canada has confirmed the existence of the presumption that 
domestic legislation conforms to binding international law, whether customary or 
conventional. However, this presumption is rebuttable. If a court concludes that the domestic 
law at issue evidences a clear legislative intent to the contrary, the presumption of 
conformity is rebutted and domestic law must prevail and be applied.  As Professor Sullivan 
observed, “Canadian legislatures are not bound by international law and in a given case 
may choose to disregard it in the pursuit of some other value or goal.”


Para. 72.   The AFN and Amnesty International rely on the following legally binding 
international instruments to which Canada is a party: the Convention on the Rights of the 
Child (CRC), the International Covenant on Civil and Political Rights (ICCPR), the 
International Convention on the Elimination of Racial Discrimination (CERD), and the 
International Covenant on Economic, Social and Cultural Rights (ICESCR).  These 
Conventions have not been incorporated into domestic law and are not directly enforceable 
in Canadian Courts.   

It is unclear to us how these positions align with Canada’s obligations under CERD. Canada’s statements appear to advance a strategy of avoiding accountability for its full set of international obligations to First Nations children under CERD. 
In Canada’s report to the Committee on the Elimination of Racial Discrimination, there is no mention of this serious allegation of discrimination in child welfare. There is also no mention of this case in Canada’s 3rd & 4th periodic report to the Committee on the Rights of the Child. 

Questions:

1. Can Canada provide CERD with independent evidence that the enhanced funding formula being advanced by Canada achieves full equality and is structured in ways that respond to the needs of First Nations children? 
2. Request CERD to ask Canada how its position in the child welfare case, that federal services cannot be compared to provincial services even when the same statute applies, is consistent with Canada’s obligations under CERD. 

3. Request CERD to ask Canada how its position in the First Nations child welfare case, that Canada only funds child and family services on reserve and thus it should not be held responsible for any discrimination arising from its funding regimes, is consistent with Canada’s obligations under CERD. 

4. Can Canada provide CERD with an explanation on how Canada’s decision to require First Nations child and family service agencies in British Columbia and New Brunswick to operate under Directive 20-1, which Canada’s own documents recognize creates a “dire situation”, is in the best interests of children and upholds Canada’s requirements to non-discrimination?   

5. Can Canada advise CERD on whether the positions advanced in Paragraphs 70 and 72 of its Memorandum of Fact and Law submitted to the Federal Court on 17 November 2011 are the official positions of the Canadian Government and if so, how does the State Party reconcile these views with its obligations under CERD, and other binding international human rights Covenants and Conventions? 

Recommendations:

1. Canada, in full partnership with First Nations, take immediate and effective measures to fully allocate, and appropriately structure, sufficient financial, material and human resources to ensure the safety, well-being and cultural and linguistic rights of First Nations children and young people.

2. Canada, in full partnership with First Nations, act immediately to ensure that government jurisdictional disputes do not impede or delay First Nations children from receiving government services available to other children, including the full and proper adoption and implementation of Jordan’s Principle.

3. Canada take full and effective measures to ensure its domestic laws, government policies and practices are fully consistent with CERD.

4.  Canada implement immediate and effective measures to ensure First Nations children, young people and families are aware of their rights under the Convention. 

5. Canada be directed to submit full and proper reports on its compliance with CERD. It is improper for the State Party to submit a report omitting substantial matters such as being subject to a national human rights complaint alleging that Canada fails to provide sufficient funding for First Nations child and family services and that funding is structured in ways that do not ensure First Nations children have equal benefit under child welfare laws. 
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