



Replies by the Hong Kong and Mainland Legal Profession Association to the Economic and Social Council of the United Nations on the 
List of Issues in relation to the Fourth Periodic Report of the 
Hong Kong Special Administrative Region of the People’s Republic of China  

I. Introduction

1. The Hong Kong and Mainland Legal Profession Association (“the HKMLPA”)[footnoteRef:1] makes these replies in response to Issue 5 of the List of Issues in relation to the Fourth Periodic Report of the Hong Kong Special Administrative Region of the People’s Republic of China raised by the Committee on Economic, Social and Cultural Rights of the Economic and Social Council of the United Nations.[footnoteRef:2] [1:  The Hong Kong and Mainland Legal Profession Association is a non-governmental organisation established in 2015 and committed to promoting the communication and cooperation between the legal professions in the HKSAR and Mainland China. Its committee members comprise barristers and solicitors practising in the HKSAR.]  [2:  Issue 5: “Please provide information on the measures taken to protect human rights defenders advocating for economic, social and cultural rights, including trade union activists, journalists, lawyers and civil society actors, and to create an enabling environment for civil society. In particular, please indicate any efforts undertaken to ensure that the enforcement of the national security law does not shrink civic space for human rights defenders advocating for economic, social and cultural rights. Please provide information on any measures taken to address reports that pro-democracy activists and their families are facing discrimination and retribution in accessing employment, social protection, housing, health care and education.”] 


2. For the purposes of these replies, we will adopt the definitions of: (a) “Economic social and cultural rights” (“the ESC Rights”); and (b) “civic space” used by the Human Rights Office of the High Commissioner of the United Nations as follows:

(1) “Economic social and cultural rights (ESCR) include the rights to adequate food, to adequate housing, to education, to health, to social security, to take part in cultural life, to water and sanitation, and to work.”[footnoteRef:3] [3:  https://www.ohchr.org/en/human-rights/economic-social-cultural-rights.] 


(2) “Civic space is the environment that enables civil society to play a role in the political, economic and social life of our societies.  In particular, civic space allows individuals and groups to contribute to policy-making that affects their lives, including by:

· accessing information,
· engaging in dialogue,
· expressing dissent or disagreement, and
· joining together to express their views.”[footnoteRef:4] [4:  https://www.ohchr.org/en/civic-space.] 


3. As we shall elaborate below: 

(1) Protection of human rights, including the ECS Rights and the civic space of individuals in the Hong Kong Special Administrative Region of the People’s Republic of China (“the HKSAR”), is safeguarded by the express provisions in the Law of the People’s Republic of China on Safeguarding National Security in the HKSAR (“the NSL”). These provisions are in line with the other components of the existing legal framework in the HKSAR, including the: (a) Constitution of the People’s Republic of China (“the Constitution”); (b) the Basic Law (“the BL”); and (c) the International Covenant on Civil and Political Rights (“ICCPR”) and the International Covenant on Economic, Social and Cultural Rights (“ICESCR”) as applied in the HKSAR: see Section II. 

(2) The HKSAR Judiciary has faithfully applied the above legal provisions in cases concerning the NSL: see Section III. 

(3) The Standing Committee of the National People’s Congress (“the NPCSC”)’s interpretation of the NSL issued on 30 December 2022 was a lawful exercise of its statutory power and has served as a helpful guidance on the subject issue: see Section IV. 

(4) Legislation on national security is common in different jurisdictions. One should examine the provisions of the legislation and their application before coming to any view as to its effects (if any) on human rights: see Section V. 

(5) As far as we are aware, there is no evidence of any discrimination or retribution against pro-democracy activists and their families in accessing employment, social protection, housing, health care or education. On the other hand, the NSL has restored stability in the HKSAR and has achieved its purpose of protecting the lawful rights and interests of citizens in the HKSAR: see Section VI. 
 
II. Protection of Human Rights in the NSL and other laws in the HKSAR 

4. The NSL has expressly put in place various protections of human rights, including the ECS Rights and civic space of individuals. These provisions echo the longstanding human right protections enshrined in the law of the HKSAR, including the Constitution, the BL and the ICCPR and ICESCR as applied in the HKSAR. 

(1) The NSL[footnoteRef:5] [5:  Full text of the NSL: https://www.gld.gov.hk/egazette/pdf/20202448e/egn2020244872.pdf. ] 


5. Article 4 of the NSL expressly provides that:
“Human rights shall be respected and protected in safeguarding national security in the Hong Kong Special Administrative Region. The rights and freedoms, including the freedoms of speech, of the press, of publication, of association, of assembly, of procession and of demonstration, which the residents of the Region enjoy under the Basic Law of the Hong Kong Special Administrative Region and the provisions of the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights as applied to Hong Kong, shall be protected in accordance with the law.”[footnoteRef:6]  [6:  The original text in Chinese provides: “香港特別行政區維護國家安全應當尊重和保障人權，依法保護香港特別行政區居民根據香港特別行政區基本法和《公民權利和政治權利國際公約》、《經濟、社會與文化權利的國際公約》適用於香港的有關規定享有的包括言論、新聞、出版的自由，結社、集會、游行、示威的自由在內的權利和自由。”] 

6. Article 5 of the NSL states that:
“The principle of the rule of law shall be adhered to in preventing, suppressing, and imposing punishment for offences endangering national security. A person who commits an act which constitutes an offence under the law shall be convicted and punished in accordance with the law. No one shall be convicted and punished for an act which does not constitute an offence under the law. 
A person is presumed innocent until convicted by a judicial body. The right to defend himself or herself and other rights in judicial proceedings that a criminal suspect, defendant, and other parties in judicial proceedings are entitled to under the law shall be protected. No one shall be liable to be tried or punished again for an offence for which he or she has already been finally convicted or acquitted in judicial proceedings.”[footnoteRef:7] [7:  The original text in Chinese provides: “防範、制止和懲治危害國家安全犯罪，應當堅持法治原則。法律規定為犯罪行為的，依照法律定罪處刑；法律沒有規定為犯罪行為的，不得定罪處刑。
任何人未經司法機關判罪之前均假定無罪。保障犯罪嫌疑人、被告人和其他訴訟參與人依法享有的辯護權和其他訴訟權利。任何人已經司法程序被最終確定有罪或者宣告無罪的，不得就同一行為再予審判或者懲罰。”] 

(2) The Constitution[footnoteRef:8] [8:  Full text of the Constitution: http://www.npc.gov.cn/englishnpc/constitution2019/201911/1f65146fb6104dd3a2793875d19b5b29.shtml.] 


7. Chapter II of the Constitution sets out the fundamental rights of all the citizens in the People’s Republic of China. Chapter II begins with Article 33, which expressly recognises that the State shall respect and protect human rights.  Chapter II goes on to provide for various human rights including: (a) right to freedom of speech, the press, association, procession and demonstration (Article 35); (b) right to criticise and make suggestions regarding any State organ or functionary (Article 41); and (c) a wide range of the ESC Rights, such as right to sanctity of home (Article 39), right to work (Article 42), right to rest (Article 43), right to retirement support (Article 44), right to social insurance, social relief, medical and health services (Article 45), right to education (Article 46), and right to engage in scientific research, literary and artistic creation and other cultural pursuits (Article 47).

(3) The BL[footnoteRef:9] [9:  Full text of the BL: https://www.basiclaw.gov.hk/en/basiclaw/index.html. ] 


8. Article 4 of the BL provides that the HKSAR shall safeguard the rights and freedoms of the residents of the HKSAR and of other persons in the HKSAR in accordance with law. Article 6 provides that the HKSAR shall protect the right of private ownership of property in accordance with law.

9. Chapter III of the BL sets out the fundamental rights and freedoms which are protected by the BL, including the right to freedom of speech, the press, publication, association, assembly, procession, demonstration (Article 27). Further, a wide range of the ESC Rights are expressly recognised and protected under the BL, including: (a) right to protection of home (Article 29); (b) right to freedom of choice of occupation (Article 33); (c) right to freedom to engage in academic research and cultural activities (Article 34); (d) right to social welfare (Article 36); (e) right to freedom of marriage (Article 37); (f) other rights and freedoms safeguarded by the laws of the HKSAR (Article 38); (g) right to the rights and freedoms protected under the ICCPR and the ICESCR as applied to the HKSAR (Article 39); (h) academic freedom and autonomy of educational institutions, and right to freedom of choice of educational institutions (Article 137); and (i) rights and interests of authors in literary and artistic creation (Article 140).

(4) The ICCPR and the ICESCR as applied in the HKSAR

10. The ICCPR is incorporated into domestic law by the Hong Kong Bill of Rights Ordinance (Cap. 383) (“the HKBOR”). The applicable provisions of the ICCPR are reproduced in the Hong Kong Bill of Rights as set out in Section 8 of the HKBOR.

11. The ICESCR is implemented in the HKSAR by the relevant provisions of the BL (as outlined above) and different pieces of local legislation. In particular, over 50 pieces of local legislation, such as the Copyright Ordinance (Cap. 528), Domestic Violence Ordinance (Cap. 189), Employment Ordinance (Cap. 57), Guardianship of Minors Ordinance (Cap.13), Housing Ordinance (Cap. 283), Public Health and Municipal Services Ordinance (Cap. 132), Sex Discrimination Ordinance (Cap. 480), Disability Discrimination Ordinance (Cap. 487), Family Status Discrimination Ordinance (Cap. 527), Race Discrimination Ordinance (Cap. 602) and many pieces of environmental protection legislation) giving effect to the ICESCR rights.[footnoteRef:10] [10:  Basic Law Bulletin Issue No 17, December 2015. https://www.doj.gov.hk/en/publications/pdf/basiclaw/basic17_3.pdf. ] 

III. Protection of Human Rights by the HKSAR Judiciary in accordance with the Law 
12. In the HKSAR, judicial independence is constitutionally guaranteed by the BL (Articles 2, 19 and 85). The HKSAR Judiciary has been highly regarded locally as well as internationally. The following NSL cases fully demonstrate that the HKSAR Courts have continued to apply and uphold the legal framework described above for the protection of human rights after the implementation of the NSL.

(1)       HKSAR v Lai Chee Ying [2021] HKCFA 3 (9 February 2021)[footnoteRef:11]  [11:  https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2021/FACC000001_2021.doc. ] 


13. This is the first substantive case on the interpretation and application of the NSL that reached the HKSAR’s Court of Final Appeal (“the CFA”).  The CFA began its decision by an account of the formulation and application of the NSL to the HKSAR, noting, inter alia, that the fifth basic principle underlying the NSL is “fully safeguarding the legitimate rights and interests of Hong Kong residents”, which is “fundamentally consistent with respecting and protecting human rights”, and that the NSL was enacted “to better protect the lives, property, fundamental rights and freedoms of the vast majority of Hong Kong residents” and “shall not infringe upon the legitimate rights and interests of any Hong Kong resident, legal person or other organization.” (§§13-14). 

14. The case concerns the interpretation of the provision on the granting of bail in NSL cases under Articles 42(2) of the NSL. The CFA found that Articles 4 and 5 of the NSL, which emphasise protection and respect for human rights and adherence to rule of law values whilst safeguarding national security, are centrally important to the interpretation of the NSL generally and Article 42(2) in particular. The Court held that, as far as possible, Article 42(2) is to be given a meaning and effect compatible with those rights, freedoms and values. It is intended to operate in tandem with constitutional rights and freedoms and other applicable statutory norms as part of a coherent whole (§§41-42). 

15. Reading Article 42(2) against the matrix consisting of the applicable human rights and rule of law principles, the rules regarding bail under HKSAR law, and the provisions of the NSL read as a coherent whole, the CFA held that the general rules relating to applications for bail under Hong Kong law are applicable to questions regarding granting of bail in the NSL context, subject to the specific exception created by Article 42(2) (§§45-54).

16. After carefully examining the above principles and applying them to the case, the CFA allowed the prosecution’s appeal and reversed the lower court’s decision to grant bail.
 
(2) Lai Chee Ying v Secretary for Security [2021] HKCFI 2804 (17 September 2021)[footnoteRef:12] [12:  https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2021/HCMP000956_2021.doc. ] 


17. In this case, the Court of First Instance of the HKSAR (“the CFI”) was called upon to consider how to interpret and apply the provisions regarding the making of a property freezing notice under the NSL. The applicant intended to exercise the voting rights attached to his shares in a company which were subject to a freezing notice issued pursuant to Schedule 3 to the Implementation Rules for Article 43 of the NSL (“the IR”).[footnoteRef:13] [13:  Full text of the Implementation Rules for Article 43 of the NSL: https://www.elegislation.gov.hk/hk/A406A!en. ] 


18. The CFI considered the principles of statutory interpretation, including those laid down by the CFA in HKSAR v Lai Chee Ying [2021] HKCFA 3. The Court expressly recognised that the voting right of a shareholder in a company is a property right protected by Articles 6 and 105 of the BL. The right to property is, however, not absolute (§§57, 59-60). 

19. The CFI held that the voting rights attached to the shares would fall within the ambit of the freezing notice in question, having regard to all the relevant considerations in the context including, inter alia:

(1) The power to freeze property under Section 3 of Schedule 3 to the IR is a limited one and can only be invoked in respect of “offence related property”, which is essentially property related to the commission of a NSL offence (§48). 

(2) There is an avenue for the applicant to apply for a licence to exercise his voting rights under the existing regime. This provides a balance between the purpose of the freezing notice and the protection of property right (§§62-63).
 
20. Applying the reasoning above, the CFI arrived at the conclusion that the application to challenge the freezing notice should be dismissed.

(3)       A v Commissioner of Police [2021] HKCFI 1801 (22 June 2021)[footnoteRef:14] [14:  https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2020/HCCM000425_2020.docx. ] 


21. This case concerns applications to vary two production orders issued under Schedule 7 of the IR. The applicants claim that certain materials produced were subject to legal professional privilege (“LPP”) and/or were journalist materials and hence should be returned. Hence, issues regarding the interpretation of relevant provisions in the NSL and the IR arose (§§1-5). 

22. Insofar as LPP is concerned, it is common ground between the parties that documents subject to LPP should be returned to the applicants. Indeed, Counsel for the Commissioner of Police expressly invited the Court to (which the Court did) apply well-established common law principles on LPP to the materials covered by the production orders in the NSL context (§9). The CFI examined the materials over which LPP was claimed (to the exclusion of the Commissioner) and accepted that the claim for LPP was established (§§11-14).

23. As regards journalistic materials, although Schedule 7 to the IR does not explicitly mention journalistic materials, the CFI was of the view that, in exercising it discretion in deciding whether to grant a production order under Schedule 7, the Court could consider the fact that the materials sought might cover journalist materials. In reaching such a conclusion, the CFI took into account, inter alia (§§39-42): 

(1) Article 4 of the NSL, which requires the Courts to respect and protect human rights (which expressly includes freedoms of speech and the press). 

(2) Judicial control is a fundamental feature of the scheme under Schedule 7; 

(3) The comparable decision in R v Central Criminal Court ex p Bright [2001] 1 WLR 662, where the English Court of Appeal held that a judge is entitled to take into account “self-incrimination” and “freedom of expression” in exercising the discretion under Paragraph 1, Schedule 1 to the Police and Criminal Evidence Act 1984 in England and Wales, even though the provision makes no reference to such considerations. 

(4) Schedule 6 to the IR expressly refers to journalistic materials as one of the considerations that should be set out in an application for authorization to conduct interception or covert surveillance.

24. Applying the legal principles to the facts of that case, the CFI was not satisfied that any of the subject materials fell within the definition of “journalistic materials”, even adopting a liberal interpretation as contended by the counsel for the applicants (§§29-34). The claim to journalistic materials was ultimately rejected. 

(4) Lai Chee Ying v Commissioner of Police [2022] HKCA 1574 (19 October 2022) [footnoteRef:15] [15:  https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2022/CACV000356_2022.doc. ] 


25. In this case, the issue was whether the phrase “specified evidence” in Section 1 of Schedule 1 to the IR covers journalist material, such that a search warrant issued thereunder could authorise the seizure of journalist material (§§1-5). The Court of Appeal (“the CA”) confirmed that the approach to the interpretation of the NSL, as laid down by the CFA in HKSAR v Lai Chee Ying [2021] HKCFA 3, applies to the interpretation of the IR as delegated legislation made pursuant to Article 43(3) of the NSL (§§11-13).

26. In interpreting “specified evidence”, the CA elicited guidance from, inter alia, the following principles:

(1) Journalistic material is essential to freedom of the press and freedom of expression, which Article 4 of the NSL expressly requires to be protected (§§18-21). 

(2) Article 5 of the NSL emphasises the adherence to the principle of the rule of law, an important facet of which is the principle of legality requiring that if a statute does not expressly or by necessary implication override or restrict fundamental rights, it will not be construed as doing so (§§22-23). 

(3) Under the common law, the Court performs the judicial gatekeeping role against unlawful and arbitrary interference with fundamental rights that a search warrant might entail. According to the CA: 

“In performing its judicial gatekeeping role in connection with journalistic material, the court has to balance the public interest to decide whether to issue the warrant with or without conditions. Bearing in mind the application is made ex parte, if the court has some concerns about the public interest but is satisfied that the warrant should nonetheless be issued because of, say, the urgency of the matter, it may impose conditions to ensure that the material seized is properly sealed pending any claim of journalistic material or determination of such claim based on public interest at an inter partes hearing. Lastly, the court may set aside or vary the warrant based on public interest upon the application by the person affected by it” (§§31-32). 

27. The CA concluded that the phrase “specified evidence” in Schedule 1 includes journalistic material which was not immune from search and seizure in the investigation of any criminal offence, as with offences endangering national security, and the application in that case should be granted. The CA emphasised that such a construction would not diminish the protection afforded to the freedom of the press or violate the principle of legality. The same protection and safeguards based on public interest for journalist material under the common law would apply equally to a warrant under Schedule 1. The Magistrate, in deciding whether to grant a warrant, would perform the same judicial gatekeeping role and bear in mind the guiding principles mentioned above (§§24, 33 and 36).

IV. The NPCSC’s interpretation of the NSL[footnoteRef:16] [16:  http://www.locpg.gov.cn/jsdt/2022-12/30/c_1211713741.htm. ] 


28. On 30 December 2022, the NPCSC issued its interpretation on Articles 14 and 47 of the NSL in response to the request by the HKSAR government for clarification on the issue of whether overseas lawyers who are not qualified to practise generally in the HKSAR can act as legal representatives in cases involving national security through ad hoc admission (“the Interpretation”, “the Issue”). 

29. The Interpretation is a lawful exercise of the NPCSC’s power under Article 67(4) of the PRC Constitution, which confers power on the NPCSC to interpret laws. The Interpretation is narrow in scope. It clarifies that the Issue should be determined by the Chief Executive and the Security Committee of the HKSAR. Such interpretation is consistent with the high degree of autonomy granted to the HKSAR under the “One Country, Two Systems” policy. The Interpretation is widely accepted by the society of the HKSAR. 

V.	National security law is common in other jurisdictions

30. Legislation addressing national security issues is common in many jurisdictions, such as the United States, the United Kingdom and Australia. The relevant offences include (1) secession and subversion,[footnoteRef:17] (2) terrorist activities,[footnoteRef:18] and (3) collusion with foreign forces.[footnoteRef:19] As with any other laws, one must look into the provisions to understand the regulatory regime in the national security laws in different jurisdictions, including the NSL which applies to the HKSAR. As explained above, both the legal provisions as well as the application of the NSL have fully taken into account the importance of protection of human rights, include the ESC Rights.  [17:  See, for example: (1) US: (a) section 3, Article III, the United States Constitution; (b) 18 U.S.C. Section 2381; (c) 18 U.S.C. Section 2383; (d) 18 U.S.C. Section 2384; (e) 18 U.S.C. Section 2385;
(2) UK: Treason Act 1351, section 2;
(3) Australia: Criminal Code Act 1995, sections 80.1(1)(d) and 80.1AC.]  [18:  See, for example: (1) US: 18 U.S.C. sections 175(b), 2332d and 2332f;
(2) UK: Terrorism Act 2000, sections 11, 12, 15, 17, 18, 54, 56 and 58;
(3) Australia: Criminal Code Act 1995, sections 101 to 103.]  [19:  See, for example: (1) US: 18 U.S.C. sections 175(a), 793 and 794; 22 U.S.C. section 618;
(2) UK: Official Secrets Act 1911, section 1(1);
(3) Australia: Criminal Code Act 1995, sections 80.1, 80.1AA, 82.3, 83.4, 91.8, 92.2.] 


VI.	No Evidence of Discrimination or Retribution against Pro-democratic Activists

31. To our best knowledge and information, there is no evidence of discrimination or retribution against pro-democratic activists in accessing employment, social protection, housing, healthcare and education. We believe such unfounded accusations are nothing more than political attacks against the HKSAR and the People’s Republic of China which must be deprecated. 

32. The NSL was generally welcomed by the citizens of the HKSAR as it was a timely and effective measure to address the chaotic situation which the HKSAR was facing back in 2019 to 2020. Having first-hand experience of the oppression by the violent protestors back then, we, as well as most of the citizens of the HKSAR are glad to witness our city returning to a state of order and prosperity and our rights being legally protected by the NSL. 

V.	Conclusion 

33. The HKSAR’s legal framework for protection of human rights continues to apply after the NSL came into effect.  In particular, judicial control and safeguards remain a central feature of the NSL regime. The recent Court decisions in the NSL context prove that the HKSAR Judiciary has continued to uphold the legal framework for the safeguard of human rights, including the ESC Rights and civic space of individuals in the HKSAR.

Dated 16 January 2023
Hong Kong and Mainland Legal Profession Association 
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