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2. THE CANADIAN HUMAN RIGHTS COMMISSION

The Canadian Human Rights Commission (CHRC) is Canada’s national human rights institution. It has been accredited “A-status” by the International Coordinating Committee of Institutions for the Promotion and Protection of Human Rights, first in 1999 and again in 2006 and 2011.

The CHRC was established by Parliament through the Canadian Human Rights Act (CHRA) in 1977.
 It has a broad mandate to promote and protect human rights. The Constitution of Canada divides jurisdiction for human rights matters between the federal and provincial or territorial governments. The CHRC has jurisdiction pursuant to the CHRA over federal government departments and agencies, Crown corporations, First Nations governments and federally-regulated private sector organizations. Provincial and territorial governments have their own human rights codes and are responsible for provincially/territorially-regulated sectors. 
The CHRC also conducts compliance audits under the Employment Equity Act (EEA). 
 The purpose of the EEA is to achieve equality in the workplace so that no person is denied employment opportunities or benefits for reasons unrelated to ability, and to correct the historic employment disadvantages experienced by four designated groups: women, Indigenous peoples, persons with disabilities and members of visible minorities.
The CHRC has taken action to promote and protect the human rights of vulnerable groups by investigating complaints, issuing public statements, tabling Special Reports in Parliament, conducting research, developing policy, consulting with stakeholders, and representing the public interest in the mediation and litigation of complaints.  It is committed to working with the Government of Canada to ensure continued progress in the protection of human rights, including Canada’s implementation of the rights and obligations enshrined in the Covenant on Economic, Social and Cultural Rights (CESCR). It is in the spirit of constructive engagement that the CHRC submits this report to the Committee on Economic, Social and Cultural Rights (the Committee) on the occasion of its review of Canada’s 6th periodic report. 
The CHRC provided a submission for the Committee’s consideration during its pre-sessional workshop in 2015.  The present submission has been updated to reflect changes since that time.  It deals with specific issues arising in relation to women, persons with disabilities, and Indigenous peoples. It also raises general issues with respect to the scope of the CHRA.  The CHRC has provided recommendations for the Committee’s consideration where appropriate.
3. WOMEN

Women in general have made progress in achieving equality in Canadian society. In important areas, such as education, Canadian women fare as well or even surpass men: fewer women drop out of high school, and more women are enrolled in university or have a Bachelor’s degree as their highest level of educational attainment. 

Despite this, women continue to face discrimination in many ways. The following section addresses selected issues relating to the ability of women to fully realize the rights enshrined in the CESCR.
3.1. Equality Rights of Women (Articles 2 & 3)

In 2014, the CHRC released the Report on Equality Rights of Women. The report is available at www.chrc-ccdp.gc.ca/sites/default/files/report_on_equality_rights_of_women.pdf.

The purpose of this report was to compare the experience of adult women and adult men with respect to seven dimensions of well-being widely considered critical from an equality-rights perspective: economic well-being; education; employment; health; housing; justice and safety; and political and social inclusion.
 The report uses data from several surveys conducted by Statistics Canada and provides as comprehensive a statistical portrait as can be drawn from the available data.

When compared to adult men, Canadian women: 
· Earn less across most employment sectors;

· Are more likely to be unemployed;

· Rely more often on government transfers as their major source of income;
· Are more disadvantaged in housing;

· Feel unsafe in their own neighborhoods; and

· More often report being the victims of physical violence at the hands of their former spouses / partners.
From an equality rights perspective, the most significant finding is that more Canadian women than men reported experiencing discrimination in day-to-day activities – in stores, banks, restaurants, on buses, subways and planes, and when looking for a place to live.
The report shows that Canadian women have made important gains on the road to equality over the years.  However, important gaps remain.
The CHRC presents this report to the Committee in the hopes that it will inform your work. 
3.2. Employment Equity (Articles 2, 6 & 7)
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The availability of women rose consistently from 1992-2013; however, women are the only designated group that have seen a gap
 in their representation increase during this period.

The downward trend in representation of women began in 2001. This is believed to have resulted from a decline in positions traditionally held by women in the private sector. For example, the increased use of automated technology in some industries such as banking and telecommunications which made some clerical positions – that were mainly held by women – obsolete.
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Over the period 1992 to 2013, the representation of women has significantly increased in the public sector, while it has decreased in the private sector. In 1992, the difference between the sectors was just 1.4%; by 2013, it had increased to 13.5%. Overall, in 2013, women held 41.6% of all jobs in the private sector, compared to an availability rate of 48.2%.

3.3. Sexual Harassment in the Workplace (Article 7)

Despite all that has been done to eliminate sexual harassment in the workplace, it persists. A recent survey conducted by Angus Reid found that 43% of women in Canada report having been sexually harassed at work.
 
Since Canada’s last review in 2006, the Commission has received 802 complaints alleging sexual harassment. 89% of these complaints were filed by women.
Despite this, many workplaces do not have policies and procedures in place to deal with allegations of harassment. Even where policies do exist to deal with allegations of harassment, these policies often do not refer specifically to sexual harassment.  
In 2014, the House of Commons Standing Committee on the Status of Women released a report entitled A Study of Sexual Harassment in the Federal Workplace.
  Amongst other findings, the report recommended that a policy be developed at the federal level to clearly define sexual harassment.

To assist employers in this regard, the CHRC has developed a Policy Template for Preventing and Responding to Sexual Harassment in the Workplace. The policy template will be available on the CHRC’s website in the near future.
3.4. Accommodation of Caregiving Responsibilities in the Workplace (Articles 6, 7 & 10) 
During consideration of Canada’s fourth and fifth periodic reports, the Committee recommended that Canada “take into consideration the right to work of women and the need of parents to balance work and family life”.

The challenge of balancing caregiving obligations and work responsibilities continues to be common for Canadian families. In 2012, 8.1 million Canadians – or 28% of the population – were caregivers, providing help to a family member or friend with a long-term health condition.
 5.1 million of these individuals were employed, and most worked full time.
 
Collectively, employed caregivers in Canada provide an estimated 2.4 billion hours of care, the equivalent of 1.2 million full-time employees. 44% of caregivers report missing on average between 8 and 9 days of work in the past 12 months because of their caregiving responsibilities.

Family caregiving is a gender equality issue. Women still provide more personal care than men, work part-time more often, and give up more hours of work from their full-time jobs in order to provide care.
 This negatively affects their full and equal participation in the labour force. 
In two landmark decisions released in 2014, the Federal Court of Appeal reaffirmed the rights of Canadian employees to be accommodated when family caregiving and work responsibilities come into conflict.
 Both complaints of discrimination were filed by women against their employers for failing to accommodate their parental caregiving responsibilities in a way that enabled them to remain in the workforce. The tests provided in these cases have been considered and upheld in various other courts since their inception.
The CHRC developed a Guide to Balancing Work and Caregiving Obligations that aims to help employers and employees approach the issue collaboratively, and encourages employers to develop flexible arrangements in order to accommodate the needs of caregivers in their workplace. The guide is available for the information of the Committee at www.chrc-ccdp.gc.ca/sites/default/files/a_guide_to_balancing_work.pdf.  
The CHRC also sits on the steering committee of a national coalition that raises issues of caregiving in society called Carers Canada (previously the Canadian Caregiver Coalition). This coalition is currently building an integrated action plan to improve the profile, recognition, support, and management of family caregiving throughout the country.
 The CHRC has participated in national panels and presentations, including as part of National Caregiver Day on April 7th, 2015. The CHRC continues to support academic work in this area, and will focus on identifying caregivers in vulnerable circumstances.

The Government has committed to providing more leave support for caregivers, as well as a right to request flexible work, to assist workplaces in managing employee needs related to family caregiving.

4. PERSONS WITH DISABILITIES

The CHRC receives more complaints of discrimination from persons with disabilities than from any other group.  A recent report released by the Commission, The Rights of Persons with Disabilities to Equality and Non-Discrimination
, found that half of all of the discrimination complaints filed in Canada are related to disability.  Between 2009 and 2013, more than 41,000 discrimination complaints were filed with human rights commissions and tribunal across Canadian jurisdictions.  Of those, 49% were filed on the ground of disability.
Within the category of disability, complaints relating to mental health are rising the most quickly. Since 2009, approximately 40% of all discrimination complaints related to disability received by the CHRC each year are related to mental health.  Based on these numbers, it is clear that people living with mental health disabilities face significant barriers in employment and access to services.
The following section addresses selected issues relating to the ability of persons with disabilities to fully realize the rights enshrined in the CESCR.
4.1. Equality Rights of Persons with Disabilities (Article 2)
In 2012, the CHRC released the Report on Equality Rights of Persons with Disabilities. The report is available at www.chrc-ccdp.gc.ca/sites/default/files/rerpd_rdepad-eng.pdf.

The purpose of this report was to compare the experience of persons with disabilities and persons without disabilities in respect of seven dimensions of well-being widely considered critical from an equality-rights perspective: economic well-being; education; employment; health; housing; justice and safety; and political and social inclusion. The report uses data from several surveys conducted by Statistics Canada and provides as comprehensive a statistical portrait as can be drawn from the available data.

This report shows that persons with disabilities often do not have the same opportunities as others in areas such as education, employment and economic well-being. For example, when compared to adults without disabilities, adults with disabilities:

· Are half as likely to complete a university degree;
· Are more likely to settle for part-time instead of full-time employment; and

· Have lower annual incomes.
The CHRC is also producing a new series of reports entitled Mental Health and Equality Rights.  The reports will look at how people with mental health disabilities fare in relation to the dimensions of well-being outlined above.  The first report in the series was released in 2015, focusing on the educational outcomes, employment prospects and economic well-being of Canadian adults who reported having mood disorders.  It also looks at health care needs and experiences with discrimination.  The report is available at http://www.chrc-ccdp.gc.ca/sites/default/files/report_on_mood_disorders_0.pdf. 
The report demonstrates that, in terms of socio-economic well-being, adults with mood disorders do not fare nearly as well as adults without mood disorders.  For example, they are more likely to:
· Have lower household incomes;

· Rely on government transfers as their major source of income; and

· Report difficulty affording basic household expenses such as housing and food.

The CHRC presents these reports to the Committee in the hopes that it will inform your work.  It hopes to release its next report on the experience of those with substance use disorders early in 2016.
4.2. Employment Equity (Article 2, 6 & 7)
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The representation of persons with disabilities among federally-regulated employers grew by 30.6% in the period 1992 to 2013, from 2.7% to 3.5%. However, this remained consistently below availability.

It is difficult, however, to determine whether improvement has been seen in the gap
 between labour market availability and representation as a result of changes in the methodology for identifying persons with disabilities.
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While representation of persons with disabilities in the public sector has grown substantially over the 21-year period, representation in the private sector has remained relatively constant.
4.3. Mental Health in Canadian Prisons (Article 12)

In a 2009 appearance before the Senate Standing Committee on Legal and Constitutional Affairs, the Office of the Correctional Investigator (OCI) reported that “the prevalence of offenders with significant mental health issues upon admission has doubled in the last five years. Federal prisons are now housing the largest psychiatric populations in the country.”
 In its 2008-2009 Annual Report, OCI noted that 11% of federal offenders had a significant mental health diagnosis and that over 20% were taking a prescribed medication for a psychiatric condition at admission.
  These numbers have only increased since that time, with OCI indicating in its 2013-2014 Annual Report that mental health issues are 2-3 times more prevalent in Canadian prisons than in the general population.

Given the prevalence of mental health issues amongst the offender population, it is vital that appropriate health care services and programming be made available within federal prisons to ensure the human rights of offenders with mental health disabilities are respected. The CHRC is concerned, however, with reports that such services are not available or, where they are available, are insufficient. 

The CHRC notes, in particular, reports indicating that under the “Optimal Model of Mental Health Care” strategy currently being implemented in federal prisons, the total number of psychiatric beds available in Regional Treatment Centres (RTCs) will be reduced from 440 to 150, with the savings generated being used to create 628 intermediate mental health care beds, mainly in regular penitentiaries. OCI has expressed concern with this strategy, referencing a report from the Centre for Addiction and Mental Health commissioned by Correctional Services Canada (CSC) to provide guidance on the application of the “Optimal Model”. This report estimated that approximately 3.5% of the federal inmate population requires acute mental health intervention and that 6.4% require intermediate care. Based on a total inmate population of approximately 15,000 offenders, OCI notes that these estimates suggest that 520 psychiatric beds and 950 intermediate care beds are needed at present to meet the needs of inmates with mental disabilities, a total far below that which is currently available.
The CHRC echoes the concerns expressed by OCI. It is concerned that the lack of services for offenders with mental health disabilities has far-reaching implications in the correctional setting. As noted by OCI: 

An overall lack of accessible mental health services means offenders with an identified need for these services remain in settings ill-prepared to respond to their symptoms and behaviours. In far too many cases, their mental health problems deteriorate to the point where they result in violations of institutional rules, altercations with staff and other offenders, and, often, self-harm. In too many instances, these offenders are placed in segregation or protective custody for their personal safety… In the correctional environment, offenders with mental disorders do not always comprehend, conform to or adjust properly to the rules of institutional life…Irrational, impulsive and compulsive behaviours associated with their disorders can result in verbal or physical confrontations with staff or other inmates, which often lead to institutional charges and long periods in administrative or disciplinary segregation.

The CHRC is additionally concerned that inmates with mental disabilities may be inappropriately identified as having “behavioural problems” instead of a mental disability, leading to the imposition of a higher security classification rather than mental health care.
Recommendation 01: That Canada increase the capacity and effectiveness of intermediate and acute mental health treatment centres for prisoners.
The Corrections and Conditional Release Act (CCRA), which regulates the federal prison system, does not explicitly refer to or use the term “solitary confinement”. Rather, it provides for two forms of “segregation”, disciplinary segregation and administrative segregation. The CHRC is of the view that segregation as defined by the federal legislation is frequently tantamount to solitary confinement as defined within the international human rights system.

Disciplinary segregation is a form of punishment in which an inmate is removed from the general prison population for a period of not more than 30 days. Procedural safeguards are in place in relation to the use of disciplinary segregation, including procedures whereby information is shared with the offender concerned. Hearings are held before an external Independent Chairperson, and a higher burden of proof – beyond a reasonable doubt – must be met to continue segregation. 

Administrative segregation, on the other hand, refers to the involuntary or voluntary isolation of an inmate from the general population for reasons other than discipline. It may be used where there are reasonable grounds for believing that the presence of an inmate in the general population may compromise the security of the penitentiary or the safety of any person. It should be noted that, unlike for disciplinary segregation, there is no limit on the length of time for which prisoners may be administratively segregated. Also, while there are procedural safeguards ostensibly in place with respect to administrative segregation, these are administered internally by CSC, as opposed to being subject to external review in the case of disciplinary segregation. 

According to figures provided by OCI, 48% of the current inmate population has experienced segregation at least once during their present sentence.
 

The CHRC is concerned that the use of segregation may affect some classes of inmates on a disproportionate basis. As noted in the section above, Indigenous inmates are over-represented in segregation, and this over-representation is particularly pronounced in the case of Indigenous women.
 Black inmates are also consistently over-represented in segregation.
 

The CHRC is further concerned that segregation may be used to manage inmates with mental disabilities. A recent statistical report released by OCI indicates that inmates in administrative segregation are twice as likely as the general prison population to have a history of self-injury and attempted suicide, and 31% more likely to have a mental health issue.

Research has shown that prolonged segregation can have harmful and permanent psychological and physical effects on inmates – particularly those with pre-existing mental disabilities – including insomnia, hallucinations, psychosis, and self-harm. It can also cause mental disabilities to develop. 

Research has also shown that women are more deeply affected by separation from the general inmate population than men. Women tend to experience segregation as rejection, abandonment, invisibility and a denial of their existence.  The impacts on Indigenous women may be even more severely felt because of loss of community ties, and diminished access to spiritual and cultural resources.
Inmates in segregation may be further negatively impacted because their access to rehabilitative programs tends to be limited while in segregation.

For all of these reasons, the CHRC is of the view that greater parameters need to be placed on the use of segregation – and in particular administrative segregation – within the federal correctional setting.

Specifically, the CHRC takes the position that the use of administrative segregation to manage inmates with mental disabilities should only be used in exceptional cases, as a last resort, and for a very brief time. All options, such as the provision of appropriate mental health services, should be made available first. The CHRC further takes the position that administrative segregation should never be used for inmates with serious or acute mental disabilities. Rather, they should be housed in a treatment facility or a hospital. 

The position of the CHRC is supported by various international and domestic stakeholders. For example: 

· In 2011, the Special Rapporteur on torture and other cruel, inhuman and degrading treatment or punishment recommended that prolonged solitary confinement – which he defined as any period in excess of 15 days – be prohibited, and that this prohibition should extend to all forms of isolation for youth and prisoners suffering from mental illness.

· During Canada’s most recent review before the CAT, it expressed its concern with “[t]he use of solitary confinement, in the forms of disciplinary and administrative segregation, often extensively prolonged, in particular those with mental illness”. It recommended that Canada 1) limit the use of solitary confinement as a measure of last resort for as short a time as possible under strict supervision and with a possibility of judicial review; and 2) abolish the use of solitary confinement for persons with serious or acute mental illness.

· Following the death of Ashley Smith in 2007 while in federal custody, a Coroner’s Inquest was convened. In 2013, the Jury recommended that CSC reduce its use of segregation, improve administration and oversight of the segregation process, abolish ‘indefinite’ solitary confinement, and limit long-term segregation to no more than 15 days.
 The CHRC publicly supported the recommendations of the Jury, calling for greater limits on the use of solitary confinement, including an absolute ban on inmates who are suicidal, self-harming or have other significant mental health problems.

Despite this, CSC has maintained that the use of administrative segregation is necessary to maintain the security of the penitentiary or of individual inmates.
 The CHRC notes, however, that CSC has committed to further consult with external experts and other jurisdictions to develop options relating to its use of segregation as part of the federal government’s “Mental Health Action Plan for Federal Offenders” referenced in the above section.

The CHRC would also like to bring to the Committee’s attention relevant legal proceedings that may impact on this issue:

· The CHRC is currently representing the public interest in four cases before the Canadian Human Rights Tribunal where the use of administrative segregation in cases of inmates with mental disabilities, and other inmates who are members of protected groups such as Indigenous inmates, is at issue.

· In January 2015, the British Columbia Civil Liberties Association and John Howard Society of Canada launched a legal challenge arguing that administrative segregation is unconstitutional, amounting to “cruel and unusual punishment” that discriminates in particular against those with mental disabilities and Indigenous inmates.
 A second challenge was launched in Ontario by the Canadian Civil Liberties Association and the Canadian Association of Elizabeth Fry Societies.

Recommendation 02: That Canada significantly limit the use of administrative segregation to manage inmates with mental disabilities and abolish the practice entirely for inmates with serious or acute mental illness
5. INDIGENOUS PEOPLES 
The CHRC views the situation of Indigenous peoples
 in Canada as one of the most pressing human rights issues facing Canada today. Indigenous peoples in Canada continue to be significantly disadvantaged in terms of education, employment and access to basic needs such as water, food and housing. Indigenous peoples often face difficulty in accessing justice on a basis equal with others in Canada. Indigenous women, in particular bear a disproportionate burden of violence. All of these realities have been repeatedly recognized by international bodies, including this Committee. During consideration of Canada’s fourth and fifth periodic reports, this Committee noted concern with “the significant disparities remaining between Aboriginal people and the rest of the population in areas of employment, access to water, health, housing and education.”

Many of the problems in First Nations communities in Canada have been linked to the Indian Act, a piece of federal legislation. The Indian Act regulates and affects many aspects of the daily lives of First Nations peoples. It sets out criteria for Indian status and band membership as well as criteria for entitlements that flow from having Indian status and band membership, such as access to housing on reserves. Legal challenges to these and other Indian Act provisions continue to be expressed at the national and international levels. 

The landscape in relation to the rights of Indigenous peoples in Canada continues to evolve, however, opening up the possibility that positive change will occur. The final report of the Truth and Reconciliation Commission of Canada (TRC) has been released, and the Government has committed to implementing its calls to action.  The Government has also committed to holding a long-awaited public inquiry into the issue of Missing and Murdered Indigenous Women and Girls (see section 4.5.1 below). 
The CHRC would also like to bring to the Committee’s attention to a case currently before the courts which has the potential to vastly extend the federal government's responsibilities to as many as a million Indigenous peoples, particularly Métis people. In Canada (Indian Affairs) v. Daniels
, the Federal Court found that Métis people are included as “Indians” within the meaning section 91(24) of the Constitution Act, which is a federal head of power.
 The decision may allow Métis people access to federal programs and services that were previously offered only to First Nations and Inuit, alleviating the situation of socio-economic disadvantage that this community currently faces. 
Despite these developments, the following section will illustrate that significant obstacles remain in the ability of Indigenous peoples in Canada to exercise their rights in a manner equal with others.
5.1. Equality Rights of Aboriginal Peoples (Article 2)

In 2013, the CHRC released the Report on Equality Rights of Aboriginal People. The report is available at www.chrc-ccdp.gc.ca/sites/default/files/equality_aboriginal_report_2.pdf.
The purpose of this report was to compare the experience of Aboriginal and non-Aboriginal people with respect to seven dimensions of well-being widely considered critical from an equality-rights perspective: economic well-being; education; employment; health; housing; justice and safety; and political and social inclusion. The report uses data from several surveys conducted by Statistics Canada and provides as comprehensive a statistical portrait as can be drawn from the available data.
 
The results of this comparison confirm the persistence of barriers to equality faced by Aboriginal people in Canada. For example, when compared to non-Aboriginal people, Aboriginal people:

· Have a lower life expectancy than non-Aboriginal people;

· Have lower median after-tax income;

· Are more likely to experience unemployment;

· Are more likely to collect employment insurance and social assistance;

· Are more likely to live in housing in need of major repairs;

· Are more likely to experience physical, emotional or sexual abuse;

· Are more likely to be victims of violent crimes; and

· Are more likely to be incarcerated and less likely to be granted parole.

The CHRC presents this report to the Committee in the hopes that it will inform your work by providing empirical reference points regarding the impacts of systemic discrimination on Aboriginal peoples in Canada.
5.2. Employment Equity (Articles 2, 6 & 7)
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Overall representation of Aboriginal people in the federal workforce has more than doubled during the period 1992 to 2013, from 1.3% to 2.7%. 
It is difficult, however, to determine whether improvement has been seen in the gap
 between representation and labour market availability, both because there have been changes in the methodology for identifying Aboriginal people for statistical purposes
 and because some Indian reserves did not participate in the 2006 and 2011 Census of Canada from which the availability data is drawn.
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The representation of Aboriginal people has more than doubled in both the public sector (from 2.0% to 5.1%) and the private sector (1.0% to 2.1%) between 1992 and 2013. 
However, Aboriginal people are better represented in the public sector than the private sector. 

5.3. Equity of Services for First Nation Communities (Articles 10-13) 

Across the country, many First Nation communities continue to live without adequate housing, safe drinking water or access to quality education and other social services. First Nations often cite lack of funding as the main reason for inadequate services on reserves, arguing that government funding has failed to keep pace with the needs of their communities.

The Auditor General of Canada, an independent parliamentary officer, has noted that structural impediments – including the lack of clarity about service levels, the lack of a legislative base, the lack of an appropriate funding mechanism, and the lack of organizations to support local service delivery – severely limit the delivery of public services to First Nation communities and hinder improvements in living conditions on reserves.

Funding for services on reserves was noted as an issue of concern by former Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, in his report on his October 2013 visit to Canada. Noting the “rights and significant needs of Indigenous peoples and the geographic remoteness of many Indigenous communities”, he recommended that the Government of Canada should ensure “sufficient funding for services for Indigenous peoples both on and off reserve, including in areas of education, health and child welfare” and that “the quality of these services is at least equal to that provided to other Canadians”.

The CHRC has received several complaints that allege that federal funding for programs and services delivered on-reserve is inequitable and discriminatory when compared to provincial / territorial funding for the same services off-reserve. For example, the CHRC has received complaints in relation to the following economic and social rights:
5.3.1. Child welfare (Article 10)
In a January 2016 decision, the Canadian Human Rights Tribunal found that the federal program and funding for child welfare services on reserve is discriminatory against First Nation children and families.
 The Tribunal will define a process for determining the specific remedies in the coming weeks. 

The complainants alleged that, as a result, First Nation children and families receive inequitable levels – and in some cases are completely denied – child welfare services, including those intended to prevent the need to bring a child into care, which are critical to address the over-representation of First Nation children in the Canadian child welfare system.

5.3.2. Special education (Article 13)
A First Nation filed a human rights complaint against the federal government on behalf of two children with special needs alleging that the federal program and funding for special education services on reserve are discriminatory against First Nation children with special needs.

The complainant alleges that, as a result of inequitable levels of federal funding for special education services on reserve, the federal Government has failed to accommodate the special education needs of these two children. The complainant also alleges that this is evidence of systemic discrimination against First Nation students with special needs on reserve.
5.3.3. Disability supports (Article 12)
A woman filed a human rights complaint against the federal government on behalf of her disabled son alleging that the federal programs and funding for special education services, disability-related services, and social and health supports on reserve are discriminatory against First Nation children and families.

The complainant alleges that, as a result, her son has been denied services and receives inferior levels of supports and services on reserve as compared to those available off reserve.  
	Recommendation 03: That Canada take all necessary steps to ensure that the services available to First Nation communities are equitable and adequate.


5.4. Eligibility for Registration as a “Status” Indian (Articles 3 & 15)
5.4.1. Gender equality

The Indian Act historically discriminated against women and children by granting males with Indian status and those of patrilineal descent preference in the granting of Indian status. This had the effect of denying Indian status to the grandchildren of women with Indian status while granting status to the grandchildren of men with Indian status.
 
While some of this was remedied through two amendments to the Indian Act
, First Nations have identified that the current status classification system continues to create discriminatory distinctions based on gender.

For example, the CHRC received complaints related to this issue
 from three siblings, all of whom allege they are not entitled to pass Indian status entitlements to the children they have with non-status partners because they gained their Indian status entitlement from their grandmother. They allege that they would have been able to do so if their grandparent with status had been male instead of female.
Additionally, there continues to be an administrative requirement that, in order for the children of a woman with Indian status to be recognized as having full status, the identity of the father must be declared and the signatures of both parents must be presented. If these requirements are not met, it is assumed that the father is a man who does not have Indian status.
5.4.2. Enfranchisement

“Enfranchisement” is a legal process for terminating an individual’s Indian status and conferring full Canadian Citizenship, and was a key feature of the government’s assimilation policies regarding First Nations in Canada. Voluntary enfranchisement was introduced in the Gradual Civilization Act of 1857 and was based on the presumption that First Nation people would be willing to surrender their legal and ancestral identities in exchange for citizenship and the ability to assimilate into Canadian society. However, very few First Nation people were willing to voluntarily abandon their cultural and legal identities. As a result, with the introduction of the Indian Act in 1876, enfranchisement became legally compulsory for reasons such as serving in the Canadian Forces, gaining a university education, leaving reserves for long periods of time, and for First Nation women if they married a man without Indian status of if their husband with Indian status died or abandoned them. 

Subsequent amendments to the Indian Act have eliminated the practice of enfranchisement, but its legacy remains in the Indian registration process. For example, the CHRC received complaints from a First Nations man, Roger Andrews, on behalf of himself and a daughter. Mr. Andrews alleges that, because he was born after his father applied for enfranchisement, his daughter is not eligible for Indian status. He alleges that this constitutes discrimination on the basis of family status, race, and national or ethnic origin under the provisions of the CHRA.

	Recommendation 04: That Canada take all necessary steps to ensure that no residual discrimination exists in the Indian Registration System.


5.5. Challenges in Accessing Human Rights Justice (Articles 2 & 3)

5.5.1. Violence against Indigenous women and girls 
Indigenous women in Canada experience systemic discrimination and bear a disproportionate burden of violence, as noted by a number of prominent organizations in Canada including the Native Women’s Association of Canada and Amnesty International.
 The Royal Canadian Mounted Police recently reported that since 1980, over 1,100 Indigenous women have been murdered or gone missing in Canada.
 Estimates indicate that the rate at which Indigenous women are murdered or go missing is four times higher than the rate of representation of Indigenous women in the Canadian population, which is 4.3%. 

During consideration of Canada’s fifth periodic report, the Committee expressed its concern that Indigenous women are far more likely to experience a violent death than other Canadian women, and it recommended that Canada fully address the root causes of this phenomenon and ensure that Indigenous women have effective access to the justice system.
 In December 2014, the Inter-American Commission on Human Rights completed its study relating to missing and murdered Indigenous women in British Columbia, concluding that these disappearances and murders are part of a broader pattern of violence and discrimination against Indigenous women in Canada.
 More recently, the UN Committee on the Elimination of Discrimination against Women concluded its inquiry concerning this issue with a finding that Canada has violated the rights of Indigenous women victims of violence under the Convention on the Elimination of All Forms of Discrimination against Women.

Following its election in October 2015, the Government announced its intention to hold a national public inquiry on the issue of missing and murdered Indigenous women and girls.  The CHRC commends the government for undertaking this initiative and encourages it to ensure that a human rights lens is applied throughout all stages of this process.
Recommendation 05: That Canada take all necessary steps to address the issue of violence against Indigenous women and girls.  In conducting a national public inquiry, it should ensure that Indigenous peoples and organizations, civil society, human rights institutions and other stakeholders are consulted and their views taken into account in developing strategies to prevent and address violence against Indigenous women and girls.

5.5.2. Ability to access human rights justice through the CHRC’s processes 
For more than 30 years, section 67 of the CHRA prevented people from filing complaints of discrimination resulting from the application of the Indian Act. The Committee, during consideration of Canada’s fifth periodic report, urged the government to repeal section 67 of the CHRA.

In June 2008, the CHRA was amended to repeal section 67.
 The changes were immediately applicable to the federal government. However a three-year transition period gave First Nation governments until June 2011, at which time they would be fully subject to the provisions of the CHRA.

Since the repeal took effect
, Indigenous individuals and organizations have filed 517 complaints with the CHRC: 173 complaints have been filed against the federal government, and 344 complaints have been filed against First Nation governments. Some of these cases raise complex issues and could set precedents that could advance equality and improve the quality of life of Indigenous people for generations to come.
In its work with Indigenous communities since the repeal, the CHRC has identified several issues that may impact upon the ability of Indigenous people to fully realize their rights under the CHRA:
· Lack of awareness: While the CHRC has undertaken a variety of public education initiatives, some Indigenous people have told the CHRC that many in their communities are still not aware of the basic human rights protections offered by the CHRA. Consequently, there is also little understanding of how to file a complaint or the remedies that may be available.
· Ideological conflicts between Indigenous legal traditions and customary laws and ‘western’ human rights concepts: Some Indigenous people identify an ideological conflict between their legal traditions and customary laws, in particular collective rights, and ‘western’ human rights concepts. These individuals and communities may view the CHRC’s processes as an inappropriate venue through which to advocate for their rights. To address this challenge, with the repeal of section 67, Parliament added an interpretive provision to the CHRA requiring that the CHRC, Canadian Human Rights Tribunal and the courts consider First Nations legal traditions and customary law when applying the CHRA – including the balancing of individual and collective rights – provided these legal traditions or customary laws respect the principle of gender equality.
· Fears of retaliation: Some Indigenous women have spoken to the CHRC of their fears that by making a complaint against powerful members of their communities, they or members of their family could be denied access to shelter, or health or social services. Others have spoken of fears that their allegations would be met with intimidation or acts of violence. The geographic remoteness of some Indigenous communities contributes to the isolation of many Indigenous women.
· Lack of legal and non-legal support: In many Indigenous communities, there is limited availability of appropriate legal assistance. Where assistance is available, many non-governmental organizations and legal and advocacy support networks face significant financial constraints, impeding their ability to provide assistance.
· Lack of resources: Since the repeal, First Nation governments are required to take steps to ensure they comply with the CHRA. This may require them to undertake awareness-raising activities, enhance their capacity to investigate and resolve human rights complaints internally, and develop and modify policies and physical infrastructure, for example for persons with disabilities. Since these communities remain, in many cases, largely dependent upon funding provided by the federal government, their ability to respond to these new requirements will be limited if there is no infusion of additional resources on the part of the Government of Canada.
· Other barriers: Various other barriers limit the ability of Indigenous people to access the CHRC’s processes, some of which are unique to circumstances related to the Indian Act and life in First Nation communities and some of which are related to larger issues. Such barriers include lack of access to technology, low literacy rates, language barriers, poverty and homelessness, lack of confidentiality in smaller and / or remote communities, and the increasing complexity of the Canadian legal system.
Throughout 2013 and 2014, the CHRC held a series of roundtable sessions across the country with Indigenous women, representative Indigenous women’s associations, and other organizations that provide services to First Nations, Métis and Inuit women.  The purpose of the roundtables was to discuss barriers that Indigenous women and girls may encounter when trying to access justice system processes, including that of the CHRC.  There was also a focus on brainstorming strategies that could help reduce or overcome the identified barriers.  Many of the barriers identified were similar to those listed above.  However, additional barriers identified included: 

· Leadership: a need for leaders to demonstrate through their actions that human rights are important.

· Mental health: Some people have mental health challenges that may act as a barrier to accessing justice system processes.

· Re-victimization: The repetitive nature of justice system processes, including that of the CHRC, leave some people feeling re-victimized.

· Confidentiality: People may not believe that their complaint will be kept confidential.

· Jurisdictional confusion: The unique position of Indigenous peoples in Canada has created many jurisdictional questions that make it very confusing for people looking to file a human rights complaint.

· Normalization of discrimination: Discrimination, violence and general mistreatment are such an embedded part of some women’s lives that they do not recognize it as wrong or potentially against the law.

· Power imbalances: Power imbalances may exist at a systemic level in relation to knowledge, economics, safety and many other issues.

· The scope of the CHRA: The list of prohibited grounds in the CHRA is not inclusive enough.
The full report of the roundtables, Honouring the Strength of Our Sisters: Increasing Access to Human Rights Justice for Indigenous Women and Girls will be available in spring 2016.
The CHRC will continue its efforts to ensure that Indigenous peoples are able to access its processes in a manner equal with others. 

The repeal of section 67 brought with it great promise that Indigenous people would be able to access their human rights on a basis equal with other Canadians. As noted above, since the repeal, several human rights complaints have been filed against the Government of Canada alleging discrimination in the provision of services to Indigenous people and communities. 

However, the Government’s position in response to some of these complaints has been to argue that the CHRA cannot be used to challenge legislation such as the Indian Act
, and that in funding the delivery of social programs to First Nations communities – for items like education, child welfare and healthcare – it is not engaged in the provision of ‘services’ within the meaning of the CHRA.

If the Government is successful in these challenges, the positive effects of the repeal of section 67 could be diminished and, consequently, so too could Indigenous people’s access to the CHRA. The issues are currently before legal decision-makers in Canada, with the CHRC representing the public interest. 

6. OTHER ISSUES

6.1. Limitations of the CHRA 

6.1.1. Gender identity 
Transgender individuals in Canada experience discrimination and bullying at an alarming rate. In a recent nationwide survey conducted by Transpulse
, 74% of transgender youth reported experiencing verbal harassment in school, and 37% reported experiencing physical violence. Transgender individuals in the province of Ontario face unemployment rates over three times the national rate and many more are underemployed. The transgender community also faces high rates of mental health issues: rates of depression are as high as two-thirds, 77% of transgender individuals in Ontario report having considered suicide, and 43% have attempted suicide at least once.

Despite this, gender identity is not explicitly included as a prohibited ground of discrimination in the CHRA and it is only included in the human rights legislation of seven
 of the ten provinces, and one
 of the three territories
. 

While the CHRC is of the view that gender identity is implicitly included in the CHRA by reference to existing prohibited grounds of discrimination such as sex, the explicit inclusion of gender identity would send a clear message that all Canadians have the right to be treated with equality, dignity and respect.

Recommendation 06: That Canada amend the CHRA to include gender identity and gender expression as a prohibited ground of discrimination.
6.1.2. Genetic discrimination 
The conduct of genetic research holds tremendous promise for healthcare in Canada and around the world, providing ever more information to people about who they are. However, Canadian law is not clear on how such information can and should be used. 

The Canadian Government committed to addressing genetic discrimination in insurance in its Speech from the Throne, and in 2014 the Senate debated a Private Member’s Bill, Bill S-201: An Act to prohibit and prevent genetic discrimination.
  Among other things, the Bill proposed to add “genetic characteristics” to the list of prohibited grounds in the CHRA. The CHRC appeared before the Senate Committee studying the Bill to advocate for this amendment to the CHRA.

This bill died on the order paper after debate, and a similar Bill of the same name, integrating some suggestions from previous debates, was reintroduced in the Senate in late 2015.
 The CHRC continues to be of the view that this would: protect Canadians from the risk that their genetic information could be used against them; enable people in Canada to bring complaints of genetic discrimination to the CHRC without having to link such complaints to other grounds of discrimination, such as disability, as is currently the case; and make it clear to people in Canada that everyone has the right to be treated equally no matter who they are or their genetic makeup. 

The CHRC supports the development of legislation and initiatives that would address genetic discrimination in Canada.

Recommendation 07: That Canada amend the CHRA to include genetic characteristics as a prohibited ground of discrimination.
6.1.3. Economic and social status
In its report, Canada notes that an estimated 150,000 Canadians are homeless, and that recent reports from communities indicate that the number is increasing. Canada acknowledges that the contributing factors of homelessness are varied and complex, including: low educational attainment; unemployment; addictions; health and mental health issues; family dissolution; and abuse.
 Many communities have recognized growing numbers of women and girls amongst their homeless population. As such, they have chosen to target women and the challenges they face, including mental, physical and sexual abuse as well as marginalization, within their homeless community plans.
 Disproportionate numbers of single mother families, children, older persons, visible minorities, persons with disabilities and Indigenous people live in poverty.

It is clear that those suffering from social and economic disadvantage are one of the most vulnerable groups in Canadian society, subject to negative stereotyping, adverse living conditions, and discrimination.

However, while all provincial / territorial jurisdictions in Canada recognize some type of economic or social ground of discrimination in their human rights code
, the CHRA does not. 
Lack of recognition in the CHRA of a ground of discrimination related to social or economic status may result in disadvantaged individuals falling through the cracks of human rights protection where their lived experience – the totality of their characteristics – may not be a neat and clean fit with the current enumerated grounds. As noted in the above sections, poverty is particularly present among single mothers, Indigenous women, persons with disabilities and the elderly. The addition of an appropriate prohibited ground of discrimination provides the potential of better reflecting and addressing the realities of discrimination in that it offers a means for recognizing the way economic and social disadvantage intersects with other grounds of discrimination already recognized in the CHRA such as age, sex, race, ethnic origin, disability, family status or marital status.
In its submissions during Canada’s fourth and fifth periodic reviews before the Committee, the CHRC emphasized the importance of amending the CHRA to – at a minimum – eliminate discrimination on the basis of source of income. The Committee, in turn, recommended that federal, provincial and territorial legislation should protect poor people from discrimination because of their social or economic status.
 No action on this recommendation has been taken during this reporting period.
Recommendation 08: That Canada amend the CHRA to include an appropriate prohibited ground of discrimination to protect individuals from discrimination based on their economic or social status.  
6.1.4. Requirement to be “lawfully-present” in Canada
In order to file a complaint under the CHRA about a situation or practice occurring in Canada, an individual must be either “lawfully present” in Canada or, if temporarily absent, entitled to return to Canada.
 As a result, some individuals in Canada are unable to access the protections afforded by the CHRA. They may include irregular migrants – including those seeking refugee status or asylum – held in detention pending review and individuals in penal institutions serving sentences prior to removal from Canada.

The CHRC understands and agrees with the concern that the human rights system should not be used to undermine immigration enforcement activities. However, it is of the opinion that human rights protections should be available to all individuals present in Canada – lawfully or not – in a manner that does not interfere with the legitimate operation of the immigration system.

Recommendation 09: That Canada amend the CHRA as appropriate to ensure individuals are not unreasonably excluded from the protections afforded by the CHRA.
6.2. Consultation in Preparation of and Follow-up to Periodic Reports 
The CHRC notes with appreciation efforts taken by the Government in recent years to increase engagement with the CHRC and with civil society in relation to its international reporting. The Government has undertaken a regular dialogue with national NGOs and with the CHRC in relation to its work at the Human Rights Council. It has also established contacts between the Continuing Committee of Officials on Human Rights and NGOs, although this has not extended to human rights commissions to date. These efforts have resulted in enhanced information sharing, and the CHRC is encouraged by this approach.
However, the CHRC considers that more needs to be done to improve consultation and dialogue on the promotion and protection of human rights in Canada. By way of illustration, though Canada indicates that it contacted more than 200 NGOs to provide input on the content of its present report to the Committee, no responses were received.
 The CHRC further notes that there has not been a federal-provincial-territorial conference of Ministers responsible for human rights in Canada since 1988.
Recommendation 10: That Canada continue to take steps to improve consultation and dialogue with human rights commissions, NGOs and Indigenous organizations in preparing for and following-up on the recommendations flowing from treaty body reviews.
7. CONCLUSION
While Canada has continued to make important progress in ensuring that the rights enshrined in the CESCR are able to be realized by all Canadians, important gaps remain, as illustrated in this submission.  The above information is intended to provide the Committee with an overview of those issues that the CHRC considers important to address during Canada’s upcoming review.  
The CHRC remains available to provide any additional information that the Committee deems necessary. 
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� Available at � HYPERLINK "http://laws-lois.justice.gc.ca/PDF/H-6.pdf" �laws-lois.justice.gc.ca/PDF/H-6.pdf�.  Although Canada’s human rights laws are not part of the Constitution, they are considered “quasi-constitutional” in nature, meaning that all other laws must be interpreted in a manner consistent with human rights law.  


� Available at � HYPERLINK "http://laws-lois.justice.gc.ca/PDF/E-5.401.pdf" �laws-lois.justice.gc.ca/PDF/E-5.401.pdf�. 


� The report does not further disaggregate the data, for example based on ethnic origin or disability. Rather, it presents data on the equality rights of all women compared to all men.


� The CHRC recognizes the limitations inherent in using data from multiple surveys. For example, none of the surveys used in the report were intended to document equality rights. Since each survey had its own purpose, design, definition of key concepts and sample size, comparisons between surveys were not made. Further, some sample sizes are so low in some surveys that it was necessary to drop some measures in accordance with confidentiality requirements. Finally, some measures were also dropped because the value of the coefficient of variation was too high and results were accordingly considered unacceptable.


� The CHRC conducts audits of federally-regulated employers to ensure their compliance with their obligations under the EEA. The following information is based on data from three soucres: 1) for information relating to the private sector, ESDC Employment Equity Act Annual Reports, available at � HYPERLINK "http://www.labour.gc.ca/eng/standards_equity/eq/emp/" �www.labour.gc.ca/eng/standards_equity/eq/emp/�; 2) for information relating to the public sector, Employment Equity in the Public Service of Canada, available at � HYPERLINK "http://www.tbs-sct.gc.ca/reports-rapports/ee/2012-2013/ee-eng.asp" �www.tbs-sct.gc.ca/reports-rapports/ee/2012-2013/ee-eng.asp�; and 3) for information realting to labour market availability, 2006 Census of Canada and 2006 Participation and Activity Limitation Survey, available at � HYPERLINK "http://www.labour.gc.ca/eng/standards_equity/eq/pubs_eq/eedr/2006/report/page00.shtml" �www.labour.gc.ca/eng/standards_equity/eq/pubs_eq/eedr/2006/report/page00.shtml�.


� “Gap” means the difference between labour market availability and representation, where “labour market availability” means the share of designated group members in the workforce from which employers could hire and “representation” means the share of designated groups on a given labour force.


� Availability taken from the 2011 National Household Survey, available at � HYPERLINK "http://www12.statcan.gc.ca/nhs-enm/index-eng.cfm" �www12.statcan.gc.ca/nhs-enm/index-eng.cfm�. 


� See � HYPERLINK "http://angusreid.org/sexual-harassment/" �angusreid.org/sexual-harassment/�. 


� Available at � HYPERLINK "http://www.parl.gc.ca/content/hoc/Committee/412/FEWO/Reports/RP6376948/feworp02/feworp02-e.pdf" �http://www.parl.gc.ca/content/hoc/Committee/412/FEWO/Reports/RP6376948/feworp02/feworp02-e.pdf�. 


� E/C.12/CAN/CO/4 &E/C.12/CAN/CO/5 at para. 46.


� � HYPERLINK "http://www.rapp.ualberta.ca/~/media/rapp/Publications/Documents/Combining_care_work_and_paid_work_2014-09-16.pdf" �www.rapp.ualberta.ca/~/media/rapp/Publications/Documents/Combining_care_work_and_paid_work_2014-09-16.pdf�. It is important to note that these figures do not include parental childcare responsibilities, except where care is being provided to a child with a physical or mental disability.


� 69% of women and 72% of men, see ibid


� ibid


� ibid


� See: Canada(Attorney General) v. Johnstone [2014 FCA 110], available at � HYPERLINK "http://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71341/index.do" �decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71341/index.do�, and Canadian National Railway Company v. Seeley [2014 FCA 111], available at � HYPERLINK "http://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71339/index.do" �decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71339/index.do�. 


� Available at � HYPERLINK "http://www.ccc-ccan.ca/media.php?mid=463" �www.ccc-ccan.ca/media.php?mid=463� 


� Available at: � HYPERLINK "http://www.chrc-ccdp.gc.ca/sites/default/files/chrc_un_crpd_report_eng.pdf" �http://www.chrc-ccdp.gc.ca/sites/default/files/chrc_un_crpd_report_eng.pdf�. 


� supra note 4.


� supra note 5


� supra note 6


� In 1992, the availability of persons with disabilities was 6.5%. This figure dropped to 5.8% in 2001 and to 4.9% in 2011. This decrease is attributable to a number of factors: 1) In 2001, occupational data for 23% of persons with disabilities who were included in the workforce population were not available. The availability rate would have been 4.5% (rather than 5.8%) had these “non-applicable” counts been excluded from the workforce population. This was corrected in 2006, and persons with disabilities who did not report an occupation were not included in the workforce data; 2) There was no survey on persons with disabilities in 1996. As a result, the 1991 estimates (which were taken from the 1991 Health and Activity Limitation Survey) were used for the entire decade; and 3) As a result of factors such as technological advance and the increased presence in the workplace of assistive technologies, fewer people declared a need for special accommodation in order to work. This resulted in a decrease in the availability of persons with disabilities.


� See � HYPERLINK "http://www.oci-bec.gc.ca/cnt/comm/sp-all/sp-all20090930-eng.aspx" �www.oci-bec.gc.ca/cnt/comm/sp-all/sp-all20090930-eng.aspx�. 


� See � HYPERLINK "http://www.cpa.ca/cpasite/UserFiles/Documents/Practice_Page/OCI_annual_report_2008_2009_EN.pdf" �www.cpa.ca/cpasite/UserFiles/Documents/Practice_Page/OCI_annual_report_2008_2009_EN.pdf�, at p. 12.


� � HYPERLINK "http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20132014-eng.pdf" �www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20132014-eng.pdf� at p.23.


� supra note 34, at p. 15-16.


� See � HYPERLINK "http://www.un.org/apps/news/story.asp?NewsID=40097" �www.un.org/apps/news/story.asp?NewsID=40097�. 


� See � HYPERLINK "http://www.oci-bec.gc.ca/cnt/comm/press/press20150528-eng.aspx" �www.oci-bec.gc.ca/cnt/comm/press/press20150528-eng.aspx�, and � HYPERLINK "http://www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20150528-eng.pdf" �www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20150528-eng.pdf�.  


� On April 1, 2013, there were 797 federal inmates in segregation, of which 784 were men and 13 were women, and 252 (31.6%) were Indigenous.


� supra note 38.


� supra note 38.


� See � HYPERLINK "http://www.un.org/apps/news/story.asp?NewsID=40097" �www.un.org/apps/news/story.asp?NewsID=40097�. 


� CAT/C/CAN/CO/6 (25 June 2012), at para. 19.


� See � HYPERLINK "http://www.csc-scc.gc.ca/publications/005007-9009-eng.shtml" �www.csc-scc.gc.ca/publications/005007-9009-eng.shtml�. 


� See � HYPERLINK "http://news.gc.ca/web/article-en.do?mthd=tp&crtr.page=1&nid=913999&crtr.tp1D=1" �news.gc.ca/web/article-en.do?mthd=tp&crtr.page=1&nid=913999&crtr.tp1D=1�. 


� See � HYPERLINK "http://www.csc-scc.gc.ca/publications/005007-9011-eng.shtml" �www.csc-scc.gc.ca/publications/005007-9011-eng.shtml�. 


� See: Roger Lee Desmarais v. CSC (T1617/16310); Clayton Starblanket v. CSC (T1754/10911); Michael Mickelson v. CSC (T2039/4014); and Canadian Association of Elizabeth Fry Societies and René Acoby v. CSC (T1848/7812 and T1850/8012).


� See � HYPERLINK "https://bccla.org/wp-content/uploads/2015/01/2015-01-19-Notice-of-Civil-Claim1.pdf" �bccla.org/wp-content/uploads/2015/01/2015-01-19-Notice-of-Civil-Claim1.pdf�.  


� See � HYPERLINK "http://ccla.org/wordpress/wp-content/uploads/2015/01/CCLA-CAEFS-Notice-of-Application-Solitary-Confinement.pdf" �ccla.org/wordpress/wp-content/uploads/2015/01/CCLA-CAEFS-Notice-of-Application-Solitary-Confinement.pdf�. 


� The term “Indigenous” or “Indigenous peoples” is used throughout this submission to refer to First Nations, Inuit and Métis peoples in Canada, also commonly referred to as Aboriginal peoples.  In specific areas of this submission, the terms Aboriginal or First Nations may be used for greater specificity, for example where this is the official terminology used in a referenced law, or where a law or program is applicable only to this sub-category of the Indigneous population.


� supra note 9 at para. 15.


� 2014 FCA 101, available at � HYPERLINK "http://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71052/index.do" �decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/71052/index.do�. 


� The decision was upheld by the Federal Court of Appeal.  The Supreme Court of Canada heard arguments in 2015 and a decision is expected in the coming months.


� supra note 4.  Additionally, many of the surveys excluded Aboriginal peoples living on reserve.  


� supra note 5


� Supra note 6


� Prior to 1996, estimates were based upon Aboriginal ancestry. In 1996, a new question was added to the Census asking individuals to self-idenitfy as of Aboriginal descent. This latter term has been understood to be less inclusive than “Aboriginal ancestry”.


� See 2011 June Status Report of the Auditor General of Canada, “Chapter 4 – Programs for First Nations on Reserve”, available at � HYPERLINK "http://www.oag-bvg.gc.ca/internet/English/parl_oag_201106_04_e_35372.html" �www.oag-bvg.gc.ca/internet/English/parl_oag_201106_04_e_35372.html�. 


� A/HRC/27/52/Add.2 at para 84.


� A full hearing at the Canadian Human Rights Tribunal began in 2013 and continued through 2014..


� See Mississaugas of the New Credit Nation v. AANDC. This complaint is currently before the Canadian Human Rights Tribunal.


� See Pruden v. AANDC & Health Canada; see also XXXX v. AANDC & Health Canada. These complaints are currently before the Canadian Human Rights Tribunal.


� See, for example, McIvor v. Canada, [2009 BCCA 153], available at � HYPERLINK "http://www.canlii.org/en/bc/bcca/doc/2009/2009bcca153/2009bcca153.html" �www.canlii.org/en/bc/bcca/doc/2009/2009bcca153/2009bcca153.html�


� Bill C-31 – An Act to Amend the Indian Act in 1985 and Bill C-3 – Gender Equity in Indian registration Act in 2011; see also: � HYPERLINK "http://www.parl.gc.ca/About/Parliament/LegislativeSummaries/bills_ls.asp?Language=E&ls=c3&Parl=40&Ses=3&source=library_prb" �www.parl.gc.ca/About/Parliament/LegislativeSummaries/bills_ls.asp?Language=E&ls=c3&Parl=40&Ses=3&source=library_prb�. 


� See Matson et al. v. Indian and Northern Affairs Canada [2013 CHRT 13].


� See Roger William Andrews and Roger William Andrews on behalf of Michelle Dominique Andrews v. Indian and Northern Affairs Canada [2013 CHRT 21], available at � HYPERLINK "http://decisions.chrt-tcdp.gc.ca/chrt-tcdp/decisions/en/63053/1/document.do" �decisions.chrt-tcdp.gc.ca/chrt-tcdp/decisions/en/63053/1/document.do�. The Tribunal – following its decision in Matson et al. v. Indian and Northern Affairs Canada [2013 CHRT 13] – dismissed the complaint on the basis that the complaint did not establish a discrimintory practice in the provision of a service but rather was a direct challenge to legislation, which it held is not possible under the CHRA.The Federal Court agreed, and the matter is currently on appeal before the Federal Court of Appeal.


� See: What Their Stories Tell Us: Research findings from the Sisters in Spirit initiative available at � HYPERLINK "http://www.nwac.ca/wp-content/uploads/2015/05/2010_What_Their_Stories_Tell_Us_Research_Findings_SIS_Initiative.pdf" �http://www.nwac.ca/wp-content/uploads/2015/05/2010_What_Their_Stories_Tell_Us_Research_Findings_SIS_Initiative.pdf�; Violenece Against indigenous Women and Girls in Canada: Amnesty International’s Concerns and Call to Action available at � HYPERLINK "http://www.amnesty.ca/sites/amnesty/files/iwfa_submission_amnesty_international_february_2014_-_final.pdf" �http://www.amnesty.ca/sites/amnesty/files/iwfa_submission_amnesty_international_february_2014_-_final.pdf�. 


� See: � HYPERLINK "http://www.rcmp-grc.gc.ca/pubs/mmaw-faapd-eng.pdf" �www.rcmp-grc.gc.ca/pubs/mmaw-faapd-eng.pdf� 


� CCPR/C/CAN/CO/5 (20 April 2006) at para. 23.


� See � HYPERLINK "http://www.oas.org/en/iachr/reports/pdfs/Indigenous-Women-BC-Canada-en.pdf" �www.oas.org/en/iachr/reports/pdfs/Indigenous-Women-BC-Canada-en.pdf�. 


� CEDAW/C/OP.8/CAN/1 (6 March 2015).


� CCPR/C/CAN/CO/5 (20 April 2006) at para. 22.


� See Bill C-21: An Act to Amend the Canadian Human Rights Act, available at � HYPERLINK "http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&DocId=3598216" �www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&DocId=3598216�. 


� Numbers are between 18 June 2008 and 18 June 2014.


� See: Matson et al. v. Indian and Northern Affairs Canada [2013 CHRT 13], and Andrews v. Indian and Northern Affairs Canada [2013 CHRT 21].  In these cases, complainants challenged the operation of the provisions for registration as an Indian under section 6 of the Indian Act. The Tribunal held that the complaints did not establish a discriminatory practice in the provision of a service but rather were direct challenges to legisaltion. The Tribunal further held that a complaint based solely on challenging legislation is not possible under the CHRA. Finally, the Tribunal held that neither the enactment of legislation, nor a department’s application of mandatory legislation, is a service within the meaning of the CHRA and that a constitutional challenge would be the more appropriate avenue for the complainants to take.  The Federal Court agreed [2015 FC 398].  An appeal was argued in January 2016, and the parties are waiting for a decision from the Federal Court of Appeal.


� The Canadian Human Rights Tribunal recently rejected this argument in First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for the Minister of Indian and Northern Affairs Canada), 2016 CHRT 2.  See 2.3.1.


� See � HYPERLINK "http://transpulseproject.ca/" �transpulseproject.ca/�. See also: � HYPERLINK "http://egale.ca/all/egale-calls-on-senate-to-pass-gender-identity-bill-on-16th-transgender-day-of-remembrance/" �egale.ca/all/egale-calls-on-senate-to-pass-gender-identity-bill-on-16th-transgender-day-of-remembrance/�; and � HYPERLINK "http://egale.ca/all/equal-rights-for-all-civil-society-statement-in-support-of-bill-c-279-the-gender-identity-bill/" �egale.ca/all/equal-rights-for-all-civil-society-statement-in-support-of-bill-c-279-the-gender-identity-bill/�. 


� Alberta, Manitoba, Nova Scotia, Newfoundland and Labrador, Ontario, Prince Edward Island, and Saskatchewan


� The Northwest Territories


� Various other jurisdiction are currently considering adding gender identity and / or gender expression to their human rights legislation. Those jurisdictions whose human rights legislation does not include an explicit reference to gender identity as a prohibited ground of discrimination generally “read-in” gender identity rights to the existing grounds of sex, sexual orientation or disability (where the complainant has identified this as the ground of discrimination).


� Available at: � HYPERLINK "http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&DocId=6257111" �www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&DocId=6257111�. 


� Details available at: � HYPERLINK "http://www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=1&billId=8063160" �www.parl.gc.ca/LegisInfo/BillDetails.aspx?Language=E&Mode=1&billId=8063160�


� supra note 53 at para 125.


� supra note 53 at para 129.


� Three Canadian jusridictions – Quebec, New Brunswick and the Northwest Territories – have adopted “social condition” as a prohibited ground of discrimination. Seven jurisdictions – Alberta, British Columbia, Manitoba, Nova Scotia, Prince Edward Island, the Yukon and Nunavut – prohibit discrimination based on “source of income”. “Recepit of public assistance” is a prohibited ground of discrimination in Ontario and Saskatchewan. Newfoundland has adopted the ground “social origin”.


� supra note 9 at para. 39.


� Section 40(5)


�� HYPERLINK "http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2f6&Lang=en" �tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fCAN%2f6&Lang=en�, at para 6. 






