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Submission to UN Human Rights Committee 
 Campaign for Freedom of Information in Scotland
International Covenant on Civil and Political Rights (ICCPR)

Introduction
1. CFoIS welcomes this opportunity to inform the Committee’s focused consideration of the UK’s compliance with ICCPR and to highlight and evidence matters of concern in the way the UK and Scottish Governments implement the rights and obligations enshrined in the Covenant, particularly Article 19 on the right to freedom of expression. CFoIS has focused on our priority concerns and suggests possible UK and Scottish specific recommendations.  This submission is based on what people and organisations tell us, from research and from evaluations of how FoI law and human rights law operate.  Several CFoIS supporters have chosen to endorse this submission and their names appear at the end. Permission is given to publish this submission.

2. 3. In the List of issues, the Committee seeks information: “As the State party operates on a dualist legal system, please provide information on the progress in establishing policies and legislation to give full effect to the Covenant …”.[footnoteRef:1]  This submission focuses on providing the Committee with evidenced opinions and analysis. [1:  List of issues prior to submission of the eighth periodic report of the United Kingdom of Great Britain and Northern Ireland*.
] 


3. CFoIS believes that all ICCPR rights necessitate a robust freedom of information regime.  Exercise of Article 19 is a fundamental human right and the gateway to all rights: the right to freedom of expression and to form an opinion by receiving and imparting information and ideas.  Government actions, policy and services need to be monitored in their delivery and scrutinised for compliance to achieve equal outcomes including access to justice, the right to privacy and, given specific cases, non-discrimination. 

4. CFoIS celebrates its 40th anniversary in 2024 and we continue to strive for robust enforceable, access to information rights to enable transparency, accountability and scrutiny. We have been associated with all major legal developments on FoI law in Scotland.  Due to limited resources, CFoIS provides a strategic focus on what can make the biggest impact which is offering comment and scrutiny on law and policy, research and encouraging people to be ‘rights aware’.  CFoIS has drafted a Bill to reform the Freedom of Information (Scotland) Act 2002[footnoteRef:2], (FoISA) and has sought to work with all political parties to secure support for substantial legislative reform.  CFoIS is a registered charity no. SC051263. [2:  https://www.cfois.scot/foisa-bill/ ] 

5. Since 2017, CFoIS has hosted the Scottish Public Information Forum (SPIF) which is included in the Scottish Government’s six FoI principles published in 2007: “We ensure the effective operation of the Act by fostering and maintaining good working relationships on Freedom of Information with stakeholders such as other public authorities and the Scottish Public Information Forum.”[footnoteRef:3]   SPIF brings together rights holders, duty bearers, government, the Scottish Information Commissioner and the public to discuss, equally, the practical enjoyment of access to information rights in Scotland. Reform of FoISA has been discussed numerous times at SPIF as  [3:  Guide to information published by the Scottish Government - gov.scot (www.gov.scot)] 

there is so much interest in making it happen.

Access to Information Rights and Legal Reform
6. Currently CFoIS is focusing on reforming the Freedom of Information (Scotland) Act 2002 (FoISA) so that rights are up to date with the diversification in public service delivery, legal loopholes closed and enforcement of duties strengthened.   CFoIS believes FoI is a human right and the gateway to the equal enjoyment of all our rights.   Therefore each year we celebrate the annual International Day for Universal Access to Information (IDUAI). [footnoteRef:4]   [4:  At International Day for Universal Access to Information (unesco.org)] 


7. The UK Freedom of Information Act 2000 (FoIA), the Environmental Information Regulations[footnoteRef:5], The Freedom of Information (Scotland) Act 2002 (FoISA)[footnoteRef:6], and the Environmental Information (Scotland) Regulations 2004 (EISRs)[footnoteRef:7] establish the ‘right to receive’ information and place a duty on the holder of information to provide it unless it is subject to one of the numerous exemptions and exceptions.  Whether the information relates to devolved or reserved matters defines the legislative choice. There are also duties to pro-actively disclose which are assisted by separate statutory duties such as publishing local housing plans and promoting policy initiatives such as on ‘Open Government’[footnoteRef:8].   [5:  At What are the Environmental Information Regulations? | ICO]  [6:  The Act is available at http://www.legislation.gov.uk/asp/2002/13/contents ]  [7:  At https://www.legislation.gov.uk/ssi/2004/520/contents/made]  [8:  https://www.gov.scot/policies/improving-public-services/open-government-partnership/ ] 


8. It is free in Scotland to enforce rights under FoISA through the independent Scottish Information Commissioner.  Extensive guidance and accessible case decisions are available from the Commissioner’s website and from calls answered by the staff.  Informing the public and officials on how to interpret and exercise FoI rights is very important.[footnoteRef:9]  This regulatory model should be replicated in the Scottish Government’s human rights law for Scotland which was consulted on in 2023.  [9:  Homepage | Scottish Information Commissioner (itspublicknowledge.info)] 


9. In too many cases, there is a loss of the enforceable FoI rights due to diversification of publicly funded service providers. This was identified as a problem in the Scottish Information Commissioner’s report of 2015 ‘FoI 10 years on: Are the right organisations covered?’.[footnoteRef:10] It was also raised by Audit Scotland in its written submission to the Parliamentary Inquiry  (see below).[footnoteRef:11]  [10:  Special Reports (itspublicknowledge.info) ]  [11:  https://archive2021.parliament.scot/S5_Public_Audit/General%20Documents/50_Audit_Scotland.pd ] 


10. A Scottish Parliament Inquiry, informed by submissions and evidence sessions, reported in 2020.  It concluded:  

“The overarching principle should be that information held by non-public sector bodies which relates to the delivery of public services and/or the spending of public funds should be accessible under freedom of information legislation. The Committee notes that the Scottish Government’s consultation on the extension of FoISA invites views on whether to include ‘organisations providing services on behalf of the public sector’ not already subject to the Act. The Committee agrees that, in principle, organisations that provide public services on behalf of the public sector should be covered by FoISA in a proportionate manner.”[footnoteRef:12]  [12:  Paras 7 and 8 PAPLS052020R2.pdf] 


11. This view is consistent with the UN Human Rights Committee’s General Comment 34 which defines “public bodies” and states that “the designation of such bodies may also include other entities when such entities are carrying out public functions”.[footnoteRef:13]    [13:  ‘Article 19: Freedoms of Opinion and Expression’, para 7 and 18 at https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=8&DocTypeID=11 ] 


12. The Scottish Trade Union Congress’s (STUC) report on social care in June 2022 reported:
· Nearly 25% of care homes run by big private providers had at least one complaint upheld against them in 2019/20, compared to 6% of homes not run for profit

· In older people’s care homes, staffing resources are 20% worse in the private sector compared to the not-for-profit sector

· Privately owned care homes only spend 58% of their revenue on staffing, compared to 75% in not-for-profit care homes

One of the report’s recommendations is that “Freedom of Information legislation should be extended to all care providers in receipt of public funding”.[footnoteRef:14] [14:  Pg 4 Ibid.] 


13. Independent public opinion polling carried out by the Commissioner in 2013, 2014, 2015, 2017, 2018, 2019 and 2022 provides valuable intelligence about the popularity of FoI and how the law can be improved and the extent to which the public supports action.16 Opinion polling in 2022 by the Commissioner found:

0. Over 80% of those surveyed said it's either 'very' or 'extremely' important that privately-run but publicly funded health and social care services are subject to FoI law
0. The proportion of people who said they had heard of FoI remains very high, at 89%, while 63% said they were fully or moderately aware of their rights to ask for information from Scottish public bodies17

14. Polling by the Commissioner in 2019 reported 80% of survey respondents agreed that private sector companies that work on contracts for public bodies should be subject to the same FoI laws as public bodies.18 Therefore, support for reform has clearly been established. In addition, the Commissioner in his report ‘Freedom of Information during and after the Covid-19 pandemic’ recommended that “steps should be taken to address disparities in access to information between equivalent public services based on how they are owned or managed”.19

15. Polling of, primarily, FoI practitioners who attended Scotland’s Annual FoI conference in Edinburgh on 28th November 2023 on their attitude to FoISA reform which revealed:

· 72% either strongly agreed or agreed that Scotland’s FoI law is generally working well.
· 87% either strongly agreed or agreed that there are elements of Scotland’s FoI law which would benefit from reform.
· 85% either strongly agreed or agreed that FoI law should be extended to cover more bodies delivering public services. 
· 26% either strongly agreed or agreed that there is generally a good understanding within authorities that official business carried out on social platforms (WhatsApp, Teams etc.) is covered by FoI law.[footnoteRef:15] [15:  https://events.holyrood.com/event/freedom-of-information-2023/ ] 


16. The views of the Commissioner, the public, FoI practitioners, CFoIS and the 
conclusions of the Parliamentary Committee Inquiry Report should not be disregarded.  

17. On 28th November 2023, the Scottish Government announced, following its public  consultation on the operation of FoISA, that it will not bring forward legislative reform.  Instead, again, they will hold a consultation on the use of the section 5 power under FoISA – which allows Ministers to consult on designating more bodies for compliance.  The last consultation on Scottish Ministers’ use of the section 5 power took place in 2019 but nothing subsequently happened.  The Minister explained they will consult on designating providers of health and social care services but only after the passage of the National Care Services (Scotland) Bill.  This is an unusual approach as usually the designation under FoISA would be included in the Bill so the new system from inception operated in an equal, transparent and accountable way to enable scrutiny. [footnoteRef:16] [16:  For example this approach was adopted in the Scottish Commission for Human Rights Act 2006 Schedule 1 section 17 https://www.legislation.gov.uk/asp/2006/16/schedule/1 ] 


18. For the first time in 11 years, there is a realistic prospect of legal reform of FoISA because Katy Clark MSP has secured sufficient cross party MSP support at the Scottish Parliament to draft and publish a Freedom of Information Reform (Scotland) Bill.  Subsequently the Bill will be scrutinised by a Committee of Parliament which is an opportunity to hear evidence and receive written submissions. This followed a public consultation which confirmed there is overwhelming support for FoI reform.[footnoteRef:17]  [17:  https://www.parliament.scot/-/media/files/legislation/proposed-members-bills/final-version--foi-consultation-summary.pdf ] 

Not all political parties supported this proposal for a Bill which includes.[footnoteRef:18] [18:  https://www.parliament.scot/bills-and-laws/proposals-for-bills/proposed-freedom-of-information-scotland-bill ] 

· To introduce a purpose clause so that it is understood that FoI is about enabling people to be informed, to participate in public affairs, to be empowered and to scrutinise how decisions are made which impact on themselves and their family.
· To extend FoISA to organisations delivering publicly funded services such as private and third sector providers of care homes.
· To strengthen duties so information is recorded, logged and disclosed, which prevents decisions being made in the shadows.
· To deliver new powers to existing FoI practitioners so they are better able to comply with FoISA duties.
· To require more pro-active publication of information to change organisational culture, boost routine scrutiny, increase accountability and build public trust.
· To strengthen the enforcement powers of the Scottish Information Commissioner to ensure rights are upheld, duties enforced, good practice promoted and a culture of openness is promoted through the prompt investigation of appeals.[footnoteRef:19] [19:  https://www.itspublicknowledge.info/commissioner-launches-new-approach-resolve-foi-appeals ] 


Recommendation 1: Will the Scottish Government agree to support Katy’s Clark’s Member’s Bill to reform FoISA?
.
UK Should Ratify the Tromso Convention
19. Given the established legislation which delivers an enforceable right to access information and duties on pro-active publication, CFoIS is puzzled that the UK has so far resisted signing and ratifying[footnoteRef:20] the The Council of Europe Convention on Access to Official Documents[footnoteRef:21], known as the Tromsø Convention.  Although that process is a reserved matter, the Scottish Government can ensure that FoISA’s reform complies (see below).   Tromso’s preamble sets a useful context for rights: [20:  Accessed 5th February 2024 https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=205 ]  [21:  Council of Europe Convention on Access to Official Documents] 


“Considering that exercise of a right to access to official documents: (i) provides a source of information for the public; (ii) helps the public to form an opinion on the state of society and on public authorities; (iii) fosters the integrity, efficiency, effectiveness and accountability of public authorities, so helping affirm their legitimacy”.[footnoteRef:22]   [22:  Text and Explanatory Notes at 16809f5c1a (coe.int) ] 


CFoIS believes the UK should show leadership on this issue and act now.

Recommendation 2: The UK should sign and ratify the Tromso Convention without further delay.  

Equal Application of Human Rights
20. As the administering power, the UK has ultimate responsibility for the implementation of human rights in all and across its jurisdictions including the Cayman Islands. Affluent investors can put their money offshore in places such as the Cayman Islands, which is a Non-Self-Governing Territory.  The absence of transparency and accountability in the process, is an established domestic concern.   Annually, the UN General Assembly adopts a resolution registering its concern that the territory is still not independent as well as what happens there and its global impact.[footnoteRef:23] On 10th December 2020, the UN General Assembly passed a resolution: [23:  Cayman Islands | The United Nations and Decolonization and https://www.un.org/dppa/decolonization/en/nsgt/cayman-islands] 

· “Expressing concern that 60 years after the adoption of the Declaration on the 
Granting of Independence to Colonial Countries and Peoples, there still remain 17 Non-Self-Governing Territories, including the Cayman Islands,
· “Concerned by the use and exploitation of the natural resources of the Non-Self Governing Territories by the administering Powers for their benefit, by the use of the Territories as international financial centres to the detriment of the world economy and by the consequences of any economic activities of the administering Powers that are contrary to the interests of the people of the Territories …”[footnoteRef:24] [24:  Pages 1 and 2 at A/RES/75/111 - E - A/RES/75/111 -Desktop (undocs.org)] 


21.The impact of the financial regime permitted by the UK in the Cayman Islands is a human rights issue. The opaque/secret financial setup directly impacts transparency and accountability as well as on economic and social rights.  

22. Case Example In ‘Death, Deception & Dividends’, CICTAR explains that the business of care can afford good pay and conditions and high quality of care, it is a question of choice and business focus.[footnoteRef:25]  Yet Scotland’s current commissioning system is a significant contributory factor to low pay and poor service.[footnoteRef:26]  An additional £18.9m in government payments for COVID-19 costs allowed the owners of the UK’s largest care home operator to continue to ‘siphon’ millions in tax free profits to the Cayman Islands. In 2020 alone, £4.8m in dividend payments were shifted to the Cayman Islands. Related party interest payments of £17.7m and £24.7m in lease payments also flowed offshore in 2020. These figures follow from years of even larger dividend payments and other forms of financial extraction.”[footnoteRef:27] [25:  Death-Deception-Dividends-Dec-3.5.pdf (cictar.org)]  [26:  Fair-Work-in-Scotland’s-Social-Care-Sector-2019.pdf (fairworkconvention.scot)]  [27:  Death-Deception-Dividends-Dec-3.5.pdf (cictar.org)] 


23. Additional research[footnoteRef:28] and work by journalists[footnoteRef:29] have exposed who owns and profits from care.  The risk to human rights in outsourcing a critical public service is clear and evidences the need to mainstream human rights for service users and workers whoever delivers the service. [28:  IPPR at Who cares? Financialisation in social care | IPPR]  [29:  Scottish care homes owned by the Chinese state in tax havens (theferret.scot)] 


Recommendation 3 The UK takes all necessary measures to institutionalise and legislate for transparency in the Territories serving as international financial centres to the detriment of the world economy.  The UK should ensure the full enjoyment of economic, social and cultural rights by all persons under its jurisdiction.

Strategic Lawsuits Against Public Participation (SLAPPs)
24. Anti-SLAPP legalisation should be part of Scotland’s architecture on transparency, accountability and scrutiny along with FoI and human rights law. Each of these rights and duties must fit with the increasing role of the private and third sectors in the delivery of public services. Parliament can act to enable independent scrutiny of business dealings, contract performance and outcomes.  
25. A growing body of evidence, over many years, has identified abusive legal threats and SLAPPs as a key issue of concern for freedom of expression and the right to information in the UK. The impact goes beyond those directly subject to these legal tactics, posing a wider challenge to society and the principle of public participation and accessing accurate up-to-date information as a human right and as a counter to dis/misinformation. These legal actions are directed against individuals and organisations - including journalists, media outlets, whistleblowers, activists, academics and NGOs - that speak out on matters of public interest. SLAPPS have been gaining wider recognition as an issue in several jurisdictions. A central tenet of SLAPPs, and a point that highlights the difficulty in mapping the impact of this issue on the overall rights landscape, is the ‘hidden problem’ of law firms sending threatening legal communication prior to any official filings. These legal threats are particularly effective when emanating from the UK, which is seen as a more plaintiff-friendly jurisdiction and where mounting a defence is a particularly costly and lengthy process.

26. In 2022, the Foreign Policy Centre and Article 19 produced a report  which examined the issue of legal intimidation and SLAPPs emanating from the UK, but particularly London, against journalists and media outlets around the world and found they are stifling scrutiny and debate on matters of public interest.[footnoteRef:30]  What happens in the UK has a global impact. [30:  'London Calling': The issue of legal intimidation and SLAPPs against media emanating from the United Kingdom - The Foreign Policy Centre (fpc.org.uk)] 


27. CFoIS is a member of the UK anti-SLAPP Coalition which has drawn up a UK Model Anti-SLAPP Law[footnoteRef:31] which consists of the three components essential for developing a comprehensive legal response to abusive litigation: [31:  https://antislapp.uk/wp-content/uploads/2023/05/Model-UK-Anti-SLAPP-Law-Final-Version.docx.pdf ] 

· SLAPPs are disposed of as quickly as possible in court: Claims targeting public participation should be required to meet a higher threshold in order to advance to trial.  Judges should also have discretion to filter out cases that exhibit abusive qualities or would otherwise have a disproportionate impact on freedom of expression.
· Costs for SLAPP targets are kept to an absolute minimum: Costs must be awarded to targets of SLAPPs on a full indemnity basis. Since SLAPPs operate through the litigation process, however, it is important that SLAPP targets are able to see that process through to a resolution.
· Costs for SLAPP filers are sufficiently high to deter further SLAPPs: in addition to costs being made available on a full indemnity basis, exemplary damages should be available for cases where the claimant has exhibited particularly egregious conduct, and where the time and psychological harm caused to the defendant needs to be compensated.
28. It is essential that there is rights consistency across the UK so the law in Scotland also requires change, which should be delivered by the Scottish Government and Parliament as it is a devolved matter. 
29. CFoIS supports petition PE1975 to reform the law in Scotland relating to strategic lawsuits against public participation (SLAPPs)[footnoteRef:32], given the evidence which warrants an integrated four nation approach[footnoteRef:33].  The petition is currently being considered by the Public Petitions Committee of the Scottish Parliament since 2022. Failure to provide legal protection in Scotland when there is a drive for change in England and Wales undermines Article 19 rights and perpetuates SLAPPs which have the effect of preventing the disclosure of public interest information and analysis.  [32:  PE1975 Reform the law relating to Strategic Lawsuits Against Public Participation SLAPPs | Scottish Parliament Website]  [33:  'London Calling': The issue of legal intimidation and SLAPPs against media emanating from the United Kingdom - The Foreign Policy Centre (fpc.org.uk) and The Coalition against SLAPPs in Europe (the-case.eu)] 

Recommendation 4: Will government across the UK use their powers to urgently provide a comprehensive legal response to abusive litigation which stifles public participation?
Recommendation 5 Building on the momentum of petition PE1975, will the Scottish Government bring forward regulation underpinned by the regulation of the legal profession and rules of court to prevent and address SLAPPs?
Business and Human Rights
30. The UK was the first country to adopt a ‘National Action Plan on Business and Human Rights’, in 2013, based on the UNGPs which has been updated and progress reports issued such as in May 2020[footnoteRef:34].  However the UK Government emphasises the voluntary nature of the regime.  There is no separate Scottish document despite a published baseline assessment[footnoteRef:35] and a statement of commitment from the Scottish Government.[footnoteRef:36] In March 2023, Scotland’s second National Action Plan on Human Rights (SNAP 2) was published and addressed the lack of activity: [34:  At UK National Action Plan on implementing the UN Guiding Principles on Business and Human Rights: progress update, May 2020 - GOV.UK (www.gov.uk)]  [35:  Advertised in May 2015 at National Baseline Assessment on Business and Human Rights (government-online.net) and progress at Business and Human Rights – Scotland's National Action Plan for Human Rights (snaprights.info)]  [36:  Business and Human Rights – Scotland's National Action Plan for Human Rights (snaprights.info) and Human rights and business - Human rights - gov.scot (www.gov.scot)] 


“Human rights should be everyone’s business, including the private sector. Developing a Business and Human Rights Action Plan was an action for SNAP 1, and although work began on a draft, a final plan has not been published. If Scotland continues with developing a Business and Human Rights Action Plan, it is important that this is coordinated with SNAP as the national human rights action plan.”[footnoteRef:37] [37:  Pg 42 https://www.snaprights.info/wp-content/uploads/2023/03/SNAP-2-March-2023-FINAL-PDF.pdf ] 


31. The UNGPs promote the UK’s duty to protect human rights and the corporate 
responsibility to respect human rights[footnoteRef:38]. Remedies must also be available to prevent and address human rights abuses by state and non-state actors.  So far, progress has been slow on mainstreaming the UNGPs across the UK’s territorial jurisdiction  [38:  At GuidingPrinciplesBusinessHR_EN.pdf (ohchr.org)] 


Recommendation 6: The Scottish Government should move from a voluntary commitment on Business and Human Rights and delivery of the UNGPs, to providing 
a transparent and accountable framework in the new Human Rights Bill for Scotland. 

Recommendation 7: The adoption of the National Action Plan on Business and Human Rights is welcome but it is regrettable that there is a continued lack of a regulatory framework to ensure that companies operating in the State party, as well as companies domiciled under its jurisdiction acting abroad, fully respect economic, 
social and cultural rights. The UK should legislate for a robust regulatory regime underpinned by transparency which enables informed scrutiny. 

NHRIs
32. The Scottsih Human Rights Commission has A status.  However the Scottish Commission for Human Rights Act 2006, in section 6, specifically prohibits the SHRC from advising, undertaking or funding casework[footnoteRef:39].  This weakens the standing and impact of the SHRC to ensure there are consequences for failure to comply with human rights law.  CFoIS believes the Scottish Government should amend the SHRC’s powers as a matter of urgency. In ‘Getting Rights Right: Human Rights and the Scottish Parliament’, 6th Report of the Equalities and Human Rights Committee of the Scottish Parliament published in November 2018, recommendation 15 was ‘…Investigate strengthening powers of the Scottish Human Rights Commission.’ This action was to commence between 1-3 years after publication of the report. [footnoteRef:40]  [39:  Scottish Commission for Human Rights Act 2006 (legislation.gov.uk)]  [40:  Getting Rights Right: Human Rights and the Scottish Parliament (azureedge.net) ] 


Recommendation 8: The Scottish Government’s Human Rights Bill should repeal section 6 of the Scottish Commission for Human Rights Act and the Scottish Parliament should fund the SHRC to undertake case work in the public interest.

Transparency and Accountability in Public Services
33. The UNGPs apply to public procurement, such as numbers 4, 5 and 6, which has implications for current service design and delivery as well as planned reforms such as the development of a national care service for Scotland.  It also links with current Government action on Fair Work, Just Transition, SDGs, the Scottish Business Pledge and City Region Deals.  Transparency and accountability are key to the delivery of the UNGPs such as numbers 8, 15(b) and 31(e). The UNGPS provide an integrated framework for making the UK, and Scotland, fairer and more accountable.

Recommendation 9: The UK and the Scottish Governments should ensure that governmental departments, agencies and other State-based institutions that shape business practices are aware of and observe, the State’s human rights obligations when fulfilling their respective mandates, including by providing them with relevant information, training and support on the UNGPs.

Recommendation 10: Will the UK establish a clear regulatory framework for companies operating in the State party to ensure that their activities do not negatively affect the enjoyment of economic, social and cultural human rights?  For example apply business entities’ legal and due diligence responsibilities to the whole supply chain, including sub-suppliers, at home and abroad.
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Submission is supported by:

National Union of Journalists
Nick McGowan-Lowe, National Organiser for Scotland, nickml@nuj.org.uk https://www.nuj.org.uk/about-us/union-structure/nations-and-regions.html 

Environmental Rights Centre for Scotland.   
Shivali Fifield, Chief officer.  The Environmental Rights Centre for Scotland (ERCS) assists the public and civil society to understand and exercise their rights in environmental law and to protect the environment. https://www.ercs.scot/ 

Code the City
Ian Watt Co-founder and Trustee.  A charity registered in Scotland (SCO47835), which uses tech and data for civic good. As part of our remit, we have campaigned for more openness in government, particularly in access to Open Data. https://codethecity.org  ian@codethecity.org

Update – 4th February 2024
34. On 4th February 2024, the Scottish Information Commissioner launched an intervention into Scottish Ministers' practices in relation to the use and retention of informal communications using tools such as WhatsApp.  The intervention has been launched as a result of the evidence and statements made during Module 2A of the UK Covid-19 Inquiry, which is examining pandemic-related decision-making in Scotland.[footnoteRef:41] [41:  https://www.itspublicknowledge.info/commissioner-launches-new-intervention ] 


35. To provide context, in November 2017 the Commissioner announced that he would be undertaking an intervention into the Scottish Government's FOI performance, to support improvement in compliance with the law. Despite agreeing an action plan in 2018, the intervention is ongoing.[footnoteRef:42]  However in recent months there has been a significant improvement in response to the intervention actions taken by the Commissioner’s office. For example, the Scottish Government has eliminated its backlog of FOI requests, while responses on time are currently being sustained at 95% or more, compared to 74% this time last year (2022).    [42:  https://www.itspublicknowledge.info/scottish-government-intervention ] 


Additional Points on SLAPPs
- Index on Censorship, co-chair of the UK Anti-SLAPP Coalition

36. The vast majority of SLAPPs never make it to court, meaning the impact is more keenly felt by the absence of public interest reporting on key issues being published in the first instance. Pre-trial processes, such as responding to legal correspondence, agreeing on court dates and preparing for disclosure are time and resource-intensive processes. At a time when legal representation is largely out of reach for many public watchdogs, many will step back from their reporting to avoid costly and time-consuming court action even if they have a defence to their actions.

37. Progress is forthcoming in England and Wales with limited anti-SLAPP provisions included in the Economic Crime and Corporate Transparency Act[footnoteRef:43] protecting reporting on economic crime. An anti-SLAPP Private Members’ Bill has also been announced[footnoteRef:44], which is expected to include universal protections for all public interest reporting.  [43:  https://www.legislation.gov.uk/ukpga/2023/56/contents/enacted https://www.gov.uk/government/publications/economic-crime-and-corporate-transparency-bill-2022-factsheets/factsheet-strategic-lawsuits-against-public-participation-slapps]  [44:  https://newsmediauk.org/blog/2023/12/06/coalition-welcomes-uk-anti-slapp-bill/ ] 


38. At the same time, Northern Ireland is reviewing the Defamation (Northern Ireland) Act 2022, which includes questions regarding anti-SLAPP provisions[footnoteRef:45].  [45:  https://www.finance-ni.gov.uk/review-defamation-law-northern-ireland ] 


39. The absence of any meaningful protections in Scotland threatens to undermine a four-nations approach. This could leave Scotland vulnerable to becoming the jurisdiction of choice for SLAPP claimants, an issue raised by the convener of the Citizen Participation and Public Petitions Committee when they scrutinised the petition (PE1975 to reform the law in Scotland relating to strategic lawsuits against public participation (SLAPPs)) who stated that inaction in Scotland “leaves us as a bit of an outlier and potentially open as the source of comfort to those whom we least want to potentially assist.” It could also foster significant uncertainty for publications and reporting that are read cross-border, with different readers and publishers able to access anti-SLAPP protections in one jurisdiction while others remain vulnerable in another.[footnoteRef:46]  [46:  https://www.parliament.scot/~/media/committ/4865 ] 


40. There are currently no powers within Scots Law to dispose of SLAPPs at an early stage (i.e. before legal costs can accrue). Without this power, SLAPP claimants can draw out proceedings using the threat of increased costs and time-intensive pre-trial processes that draw resources away from the public watchdog’s work to restrict publication and as a result freedom of expression. 

41. Scots Law also has no significant powers by which legal costs can be capped.[footnoteRef:47]  While Scotland remains the only jurisdiction in the UK to allow civil legal aid to be used to defend a defamation action, it is rarely used. An FOI to the Scottish Legal Aid Board confirmed that between 2015 and 2022, only 5 applications for legal aid were granted for a defender in a defamation case. The total amount granted across these applications was £2004.00. Without any process by which costs are capped, SLAPP defenders and targets may have to self-fund defences, which could lead to personal bankruptcy, or may have to depend on pro bono support from lawyers which may be hard to guarantee for full court proceedings. [47:  See also briefing from the ERCS on Scotland’s non-compliance with the Aarhus Convention on prohibitive expense https://www.ercs.scot/wp/wp-content/uploads/2021/12/Briefing-on-Judicial-Expenses_ERCS-Nov21.pdf ] 

42. The role played by the legal profession has been highlighted by a number of high-profile SLAPP threats in England. This has resulted in the Solicitors Regulation Authority establishing a warning notice to ensure regulated solicitors and firms do not play a role in SLAPPs, while also undertaking a thematic review to understand the scale of the issue and the level of understanding within the legal profession.[footnoteRef:48]   However, this process only covers solicitors and firms in England and Wales. No progress has been made by the legal regulators in Scotland. [48:  https://www.sra.org.uk/home/hot-topics/slapps-abusive-litigation/ ] 

Recommendation 11 All relevant jurisdictions within the UK to bring forward legislative protections against SLAPPs that encompass an early dismissal mechanism, measures to minimise costs for defenders and a punitive damages regime for those behind SLAPPs.
Recommendation 12 Ensure the regulatory environment across the UK responds to the threats of SLAPPs including the role played by legal professionals in a manner that ensures everyone can retain access to legal representation, in line with their codes of ethics and the broader human rights framework.
Additional Points Supported by the Campaign for Freedom of Information in Scotland.

5th February 2024.
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