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1. Introduction

I have been working as a school counselor for elementary and junior high school students for over 20 years.  Shortly after I started working as a counselor, I experienced a case in which one of the absentees I was helping was killed by his stepfather.  My primary goal for him was that he could start attending school again, so I did not pay too much attention to his home environment.  After his death, I started acquiring more professional knowledge about problems of children who are involved in parental conflict or divorce.

Later, I opened a private counseling office and started responding to conflict issues of married couples as well as problems regarding child rearing after divorce.  Currently, I am also helping left-behind parents, who were separated from their children and are involved in lawsuits, by submitting reports to courts to advocate for the best interest of the children.

Through my experience as a counselor, I can see many problems regarding left-behind parents, and I would like CCPR to make recommendations to the government of Japan so that the problems of left-behind parents can be better resolved.


2. The reality of divorce with children

Currently in Japan, one third of marriages end in divorce and more than 200,000 children experience the divorce of their parents every year. Ninety percent of divorces are solely based on mutual agreement between parents without involvement of judicial system. After divorce, parental authority and custody of children are granted to one parent and the other parent automatically loses them even if there is no legitimate reason such as abuse of the children, etc.

Under the “family system” of Japan about 100 years ago, the rights over family members generally rested with the head of the family, normally the eldest son, and children were considered to belong to the family, and the wife was often expected to leave her child with the family at the time of divorce.  However, with the change of the Japanese constitution and civil law after World War II, this family system disappeared.  Mothers started to be considered a better fit than fathers to take care of children because of the strong attachment between a mother and her children.  Thus, at divorce, mothers often leave the house with their children and start taking care of their children as single mothers while fathers tend to be considered as the bad guys who caused mothers such hardship.

Just like other countries, Japan has domestic violence.  However, unlike other countries, acknowledgement of domestic violence in Japan is solely based on the claim of victims, completely ignoring the basic tenet of criminal justice that “people are innocent until proven guilty.”  Self-proclaimed victims of domestic violence can conceal their whereabouts simply by making a complaint before an administrative office.  There are women centers with consulting services nationwide.  By simply talking to any such center, women can easily use shelters without appropriate investigation of domestic violence.
 
Victims of domestic violence need to be protected for sure; however, the number of women, who are threatened or physically assaulted so that they need a restraining order or protection order from a court, is quite small.  While there were 207,000 divorce cases in 2018, only 0.3% of them (687 cases) were granted protection orders for victims and their children.  Furthermore, only 0.2% (430 cases) were granted for victims only, and a further 0.1% were granted for both other family members and children. Protection orders were granted to 1,700 cases, which were for only 0.8% of all divorces.  On the other hand, 20% of wives claimed domestic violence at divorce in 2018.  As these statistics indicate, there is a big difference between the real number of domestic violence and self-proclaimed domestic violence.

  As in any other country, there are problems of infidelity, debt, psychological disorder, and various addictions in Japan.  Infidelity is considered a legitimate reason for divorce in Japan.  However, when wives commit adultery, fearing that they will take the blame for the divorce because of their infidelity, quite a few wives take their children away claiming domestic violence before their infidelity is discovered.  Even though such a case is a simple marital conflict or problem between husband and wife, many husbands are falsefully accused of domestic violence, lose their children, and are imposed with the disgraceful stigma of an abuser.
  
  Family courts in Japan tend to designate the parent, who is actually taking care of children at the time, as the custodial parent with parental authority.  Their decision is not based on “which parent is better fit to take care of the children” but rather “is it necessary to change the custodial parent?” Although they never investigate the environment of the abducting parent, once the abducting parent regards the other parent dangerous, the courts often reject visitation saying that “the safety of children cannot be assured,” or “children are afraid of the father,” etc.
 
  Thus, many of the left-behind parents cannot see their own children for one or two years, or sometimes a lot longer without any appropriate reason.  Meanwhile, through the behavior and attitude of the abducting parents, both expressed and hinted, the love for the left-behind parents by children gradually dissipate and children start rejecting the left-behind parents.  This phenomenon is often called parental alienation syndrome.  Family court research law clerks, who are not equipped with specialized knowledge, investigate and often limit the visitation between children and left-behind parents saying, “The child doesn’t want to see you.”  If lucky, left-behind parents may be able to see their children twice a month at maximum.  If children express unwillingness to see their fathers, they are only allowed “indirect visitation” such as receiving two photos of children every six months.   this way, the visitation right of left-behind parents is gravely restricted.

  
  In Japan, because of various reasons child support is deposited directly into lawyers’ bank accounts based on the contract between lawyers and abducting parents.  What is worse, 10 to 30% of child support is kept by the lawyer until the child reaches 20 years old.  Also, many abducting parents do not even work, solely relying on the child support.

  On top of the agony of not being able to see their child, left-behind parents suffer from the unfair decisions of courts as well as the social stigma.  It is not a rare incident that some of them become hopeless for continuously working to pay child support without being able to see their child and commit suicide.


3. The Attitude of the Ministry of Education

  I have been working as a school counselor for many elementary and junior high schools and realized that many schools and teachers had no idea how much pain children suffered from parental divorce and needed help.  Witnessing parental conflicts, the children feel anxious and sad, hope that their parents will reconcile, feel guilty that they may have caused the conflicts, and spend many sleepless nights.  After parents separate, children have an illusion that their parents may be reconciled if they behave, suffer from a sense of inferiority for having a “single mother,” and envy their classmates who have both parents attending different school functions.  They gradually lose the attachment to the parent they do not live with and the love for the parent is suppressed. 
Also, they start thinking that the parent is the cause of their suffering.
 

After taking her children away, an abducting parent often requests that the school not allow the other parent to attend school functions even before their official divorce.  Schools often comply to such requests even if left-behind parents complain.  I inquired to the Ministry of Education regarding how schools should handle such a situation.  
Their response was:  

“Since there are many incidents where children are involved in the problems of their parents, we think that the requests by the parents, who are not living with the children, should be handled carefully.  As for attending school functions, they should be allowed to see their children on condition that there is an agreement between the mother and father.  The condition or state of the children at school or information regarding their residence should be handled based on related laws such as Personal Information Protection Law.  Thus, there is nothing wrong with the way schools currently handle such a situation.
 
In short, the education system in Japan ignores the abduction by the abducting parents but regards any behavior by left-behind parents to regain their children dangerous.  Not only do schools ignore abduction by an abducting parent but also comply to the request of the abducting parent not to allow the left-behind parent to attend school functions.  The left-behind parents are denied classroom visitations on observation days, or from attending entrance ceremonies, graduations or any other school functions.  If they insist on seeing their children, police are called to intervene, which have led to arrests. Some of these parents have even received prison sentences.


4. Attitude of the Foreign Ministry and Courts

  On July 10, 2020, Mr. Nishimura, a journalist for Radio France, asked a question to Mr. Moteki, the Foreign Minister of Japan, regarding the resolution by the European Union Council about the problem of abductions of children by Japanese mothers.  His response was, 

“The Government of Japan handles incidents in Japan, which are outside the Hague Convention, fairly and justly without distinction of nationalities based on domestic laws.  As for the incidents, which are subject to the convention, we have been handling them appropriately based on the convention through cooperation with European countries.  Thus, the indication of the resolution, which states we have not been complying to international laws, is completely inappropriate.”
 
  However, on May 15, 2018, in the “House of Culture of Japan in Paris” in France, the Ministry of Foreign Affair of Japan and the Japan Federation of Bar Association held a conference.
At the conference, the Japan Federation of Bar Association provided information as to how to take children back to Japan without violating the Hague Convention.  The content of the lecture was audiotaped and uploaded on the webpage of an organization called BacHome.(*1) )(*2)
 This is crucial evidence that the Japanese government is supporting this illegal activity of the Japan Federation of Bar Association who are lecturing how to nullify or avoid the Hague Convention which the Japanese government signed.

  The Convention on the Rights of the Child clearly states that children have the right to maintain personal relations and direct contact with both parents on a regular basis (Articles 9-2).  Furthermore, children have the right to express their views freely (Article 12-1).  However, the Tokyo District Court stated on Nov. 22, 2019 that the Convention on the Rights of the Child is not applicable in Japan, and their interpretation of the Convention simply “respects” the right of visitation for the child.

Violations to the Convention of the Rights of a Child in respects to the child’s right to maintain personal relations with both parents has been appealed to the Supreme Court of Japan as a violation of    human rights as provided in the Constitution of Japan.  The court in its ruling stated, “They may be violations of laws but are not considered as unconstitutional.”     

No matter how much Japan appeals to the international society that Japan is a law-abiding country, the country is not observing international laws as for the joint custody of children by both parents.










*1. The transcript of the conference held by the Foreign Ministry of Japan and the Japan Federation of Bar Association in Paris: 
http://www.bachome.org/uploads/4/0/7/6/40768947/15052018-hague-paris-mofa_english.pdf
*2. Voice Recording of the conference held by the Foreign Ministry of Japan and the Japan Federation of Bar Association in Paris: 
http://www.bachome.org/uploads/4/0/7/6/40768947/govt_of_japan_seminar_in_paris_may_15_2018.mp3

5. The Reality of Child Custody after Divorce

   There are cases where both parents take care of their children after divorce, but such cases are rare.  In many cases, family courts or high courts only grant visitation once or twice a month.  Visitation Supporting Institutions, where many family court research law clerks work after retirement, set rules that they only support visitation once a month.  Many abducting parents, who do not want to give many visitation days to the other parent but realize no visitation is not the choice, often make it a condition of visitation to use one of these supporting institutions.  Thus, even in cases where these institutions are not used, courts often consider visitation of only once a month as appropriate.  This means that left-behind parents are prohibited from seeing their children more than once a month.




   
  I have submitted many statements to courts and appealed to them to allow frequent visitations and joint custody as well as the importance of the best interest of the child.  I have also asked them to disclose the grounds and research on which they base their decisions regarding visitation of once or twice a month so that I can persuade left-behind parents and avoid quarrels between mother and father.  There is not even one court which answered my appeal.

The judicial system in Japan decides child custody or visitation based on judicial precedents without considering international treaties or professional research.  They do not learn from systems in other countries nor investigate the situation of children in Japan.


6. Respect of Children’s Opinion

   When courts want to limit visitation, they often assert the importance of children’s opinions.  However, these opinions are superficial made by children who have been living with an abducting parent for a long time, suffering from parental conflicts, and manifesting parent alienation syndrome.

   Speaking from my long experience as a school counselor, it is clear that parental conflict affects children psychologically even while parents are living together, and the children always wish that the situation will improve and parents will reconcile.  Even after separation and divorce of parents, parental conflicts keep affecting the children and they eventually give up any relationship with the left-behind parent in order to avoid conflicts.

  If one wants to respect children’s opinions, the most important thing is to help parents reconcile so that the children will not suffer from parental conflicts.  Any children’s opinions which are affected solely by an abducting parent should not be considered genuine opinions of the children.   
  

7. Recommendations to the Government of Japan

(1) Parental love for their child and the right of a child to be loved by parents is something natural that should not be influenced by any law.  We recommend the Government of Japan to respect the love between parents and children as a natural right and stipulate it in the Japanese Constitution.

(2) We recommend the Government of Japan to enact laws so that courts and judges should comply to Article 98 of the Japanese Constitution, which states, “Any treaties ratified by Japan or international laws should be observed.”

(3) Currently、court decisions are based on judicial precedents and often ignore the importance of family and joint custody of children by parents. Healthy relationships between children and parents after divorce are often interfered with.  We recommend the Government of Japan to put pressure on courts so that their decisions should follow international laws.


(4) Relation between parents after divorce is very important for the well-being of children.  Without such cooperation, the best interest of children will be severely harmed.  We recommend the Government of Japan to enact a law so that scheduled visitation is agreed at the time of divorce and strictly enforced. 

(5) We recommend the Government of Japan to enact a law so that joint custody by both parents can be enforced after divorce.

(6) We recommend the Government of Japan to enact a law so that the friendly parent rule can be applied, and the parent who does not cooperate with the other parent for joint custody or frequent visitation be punished.

(7) We recommend the Government of Japan to enact a law so that at the time of evaluation of custody the statements of psychologists and social workers designated by left-behind parents can be considered as objective evidence, other than solely relying on the inaccurate reports of family court research law clerks.

(8) We recommend the Government of Japan add the following statement into the Child Abuse Prevention Act: “Child abduction by any parent without appropriate reason can be a form of abuse.”

(9) We recommend the Government of Japan to enact a law to punish child abduction in the Criminal Law.

(10) We recommend the Government of Japan to revise the Domestic Violence Prevention Law so that nobody can be falsely accused of domestic violence solely on a claim by one spouse and any claim must be investigated by police.

(11) We recommend the Government of Japan to enact a law so that the views of children can be reflected in the arbitration and judgement of divorce.  In cases of actual domestic violence in the presence of children, authorities should intervene and all parties involved should be offered appropriate guidance.

(12) We recommend the Government of Japan investigate the frequency and method of visitation stated by family courts and clarify the basis for those judgements.
 

(13) We recommend the Government of Japan to correct the mistaken social awareness of administrative organs, which influence the best interest of the child in the fields of medicine, education, psychology, social welfare, etc., regarding the state of the child at the time of parental conflict or divorce.

(14) We recommend the Government of Japan to set up support organizations by administrative offices and professionals of child welfare in order to realize effective joint custody and frequent visitations.  
 
(15) We recommend the Government of Japan to set up administrative organizations to support the joint custody and frequent visitation as well as to train professionals in those matters.  Those organizations should not be controlled by ideology or groups who only pursue the interest or benefit of one side and should have a built-in system to make sure that decisions are fair and just.

(16) We recommend the Government of Japan to help left-behind parents recover their right for child custody and free visitation based on the natural right of a parent and child.

(17) We recommend the Government of Japan to enact a law so that left-behind parents, who have been denied their human right to see their own children, can be compensated for their pain.  Judges, who restricted the visitation of left-behind parents simply based on their one-sided conviction, should apologize to them.
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End of Statement
