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1. This submission is to assist the Committee on Economic, Social and Cultural Rights in the preparation of List of Issues for the consideration of Czech Republic’s Second Periodic Review with regards to the enjoyment of rights enshrined in the International Covenant on Economic, Social and Cultural Rights (ICESCR). The submission is made by the Mental Disability Advocacy Center (MDAC), the European Disability Forum (EDF) and the League of Human Rights (LIGA). For more information about the submitting organisations please see Annex I. 
2. This submission will focus on the right of children with disabilities to education and their right to be free from discrimination as established by Articles 13 and Article 2 of the ICESCR. Further, the submission references recommendations set out by the UN Committee on the Rights of the Child with regards to inclusive education during the Third and Fourth Periodic Review of the Czech Republic in 2011.
 We encourage the Committee to reiterate the recommendations within the State’s ICESCR obligations and request information from the government on steps taken for their implementation.
3. We further urge the Committee to review the Czech Republic’s compliance with the Covenant in a manner consistent with and supportive of the UN Convention on the Rights of Persons with Disabilities (CRPD), which the Czech Republic ratified in 2009. The CRPD sets out the most comprehensive standards on the human rights of persons with disabilities and the most up-to-date articulation of the right to inclusive education for all children under Article 24.

Children with disabilities are subject to segregated education (Article 2 and 13 of the ICESCR) 
4. Most children who are diagnosed as having a disability in the Czech Republic are placed in special or “practical schools” and special classes within mainstream schools, segregated from their non-disabled peers and receiving inferior education. Romani students have also historically been diverted into special education with such curriculum often without having a disability. Despite the 2007 European Court of Human Rights judgment in the case of D.H. and others v the Czech Republic
 Romani children are routinely required to undergo assessment that legitimises their discrimination. 
5. The Education Act (2005)
 still allows for segregated education and does not encourage the establishment of measures for inclusive education for all children or provide for individualised support and reasonable accommodation for children with disabilities. The Act provides for “individual integration“, which however can take place not only in mainstream, but in special schools as well. In addition, there is no disaggregated data available on the number of children with disabilities placed in segregated educational facilities. 
6. The National Framework Education Programme (FEP) that was instituted through the Education Act, administers two separate school systems that differentiate children with mental disabilities from their non-disabled peers. The FEP specifies that reduced curriculum in these settings offers significantly fewer hours of tuition in maths, sciences, languages and communication, with far greater focus on “work” skills and physical education than children who follow the mainstream curriculum. Students in special settings will have fewer chances to access higher education or the open labour market. In such context, they are made to believe at an early age that they can be labelled as inferior and discriminated because of their disability or ethnicity. 
7. The two streams of education are independently administered and funded. Mainstream schools are run and financed by municipalities and special schools by regional authorities. Mainstream schools are not resourced, funded or equipped to provide an inclusive education for all children and can reject children with disabilities on the basis of insufficient capacity or resources.
 In particular, children with disabilities can be lawfully refused admission if the school claims they have no capacity to offer entrance to any new students. Schools often claim they are on full capacity to be able to turn down children with disabilities. When studying in a mainstream facility, cases show that children with disabilities are sometimes also denied reasonable accommodation on the ground of lack of resources. It is at the discretion of the school to request funding from regional authorities and appeal if refused. Appeals can only be initiated by the school – and not parents - and are rarely done so. Instead, families are generally asked to cover the costs of the required support measures to accommodate their child when studying in a mainstream environment.

8. Children forced to live in residential institutions face great challenges accessing education. Data is insufficient and out-dated, but an estimated 10,000 children with disabilities are currently placed in such facilities.
 These children are often segregated from their families and the rest of society for years and transferred to adult institutions often for decades or the rest of their lives. Such institutions are often in remote areas, which requires children to be separated from their communities, families, carers or close friends including as they are not provided with support measures which would prevent this. Education in these facilities is provided in a segregated way, if at all.
9. In 2010 the government adopted the National Action Plan for Inclusive Education, which listed measures for the transition from segregated to inclusive education.
 However, it did not contain a clear timeline or action plan for desegregation and its implementation was discontinued under the current government. In September 2011 the government adopted the Strategy for the Fight against Social Exclusion 2011-2015, that calls for a legislative ban on segregation and the provision of mainstream education for all children.
 No specific budget and schedule for the implementation of these instruments have been provided.
10. In November 2007 the Grand Chamber of the European Court of Human Rights issued its ruling in the case of D.H. and others. The Court found a violation of the right to education and of the right to non-discrimination. In June 2012, the Committee of Ministers of the Council of Europe examined the execution of the judgment. It asked the Czech Government to submit a consolidated action plan outlining a clear medium and short-term strategy including a timeline and budget to fight segregation. The plan was adopted by the government in November 2012, but although it addresses racial discrimination, it is fails to meet international legal standards as it does not include measures to reduce or eliminate special schools which discriminate on the basis of disability. It fails to abolish the Framework Educational Program and does not ensure that children with disabilities are transferred to mainstream settings with supports.
 
11. In May 2013, the Ministry of Education started working on a proposal for the amendment of the Education Act, which authorises regional governments to establish segregated schools, classes or groups for children with intellectual disabilities within mainstream schools. The proposal will be submitted to the Chamber of Deputies this year. The “Strategy for the Development of the Education System to 2020” is also currently under preparation. The proposed aims of the strategy fails to: include a statutory right to inclusive education, transform the two-track system of education, or provide reasonable accommodation for children with disabilities. 
12. Romani children without disabilities continue to be labelled as children with disabilities and as such are placed in segregated settings. Since 2011 the Ministry of Education has been reviewing the assessment instruments that are used for Romani students. The continued use of such tests however, is a breach of human rights as it legitimises unlawful segregation on the basis of disability. 
International law

13. Segregating children on the basis of their actual or perceived disabilities or ethnicity constitutes a violation of binding international human rights law under the Covenant (Articles 2 and 13), the Convention on the Rights of Persons with Disabilities (Article 24), and the Convention on the Rights of the Child (Articles 2, 23 and 28). Article 24 of the CRPD clearly expresses state obligations to “ensure an inclusive education system at all levels and long learning to aim for the full development of the abilities and potential of every child”.
 This provision has been interpreted by the European Human Rights Commissioner to cover every child.
 The government is obliged to ensure that all children – wherever they appear in the Venn diagram of disability and ethnicity - are educated in an inclusive setting: mainstream schools with the supports they may need.
14. Under the CRPD, States have an obligation to ensure that children with disabilities access an “inclusive, quality and free primary education and secondary education on an equal basis with others in the communities in which they live”,
 and that they are provided with individualised support measures and reasonable accommodations
 where needed, “consistent with the goal of full inclusion.” The failure to provide reasonable accommodations constitutes discrimination under article 2 of the Convention. The OHCHR has interpreted this obligation that, “the duty to provide reasonable accommodation of the individual’s requirements must be clearly established in national legislation [and that] such duties are immediately applicable”.
 These provisions can be read across into the ICESCR.
15. In 2011 the Committee on the Rights of the Child adopted concluding observations and recommended to the Czech government to “apply practical measures that facilitate diversity and inclusion in all schools for all children, regardless of their ethnic or sociocultural background”.
 It emphasised the need to, “ensure the provision of adequate financial, technical and human resources for schools to effectively provide mainstream education for children with disabilities; and amend its legislation to prohibit schools from refusing children on the grounds of insufficient material resources”
. The Committee advised the government to adopt, “a social model approach which is in accordance with the CRPD, addressing attitudinal and environmental barriers that hinder the full and effective participation of children with disabilities in society on an equal basis” and training for “all professionals working with or for children with disabilities”.
 In addition, “mechanisms for the collection of comprehensive and disaggregated data on children with disabilities” to assist social policies on inclusion.
 None of these recommendations have been implemented by the government.
16. Following his country visit in November 2012 Nils Muižnieks (Commissioner for Human Rights of the Council of Europe) requested the Czech government to amend legislation to ensure inclusive education;
 transition people from segregated to mainstream schools;
 update statistical data; and create a clear timetable and adequate budget for implementation.
 The Commissioner stated that, “lifetime exclusion of persons with disabilities from society often begins with their exclusion from mainstream education, which further reinforces and validates their marginalisation in the later stages of their lives”.
 None of these recommendations have been implemented by the government.
17. In its General Comment No. 20: Non-Discrimination in Economic, Social and Cultural Rights, the Committee stated that discrimination must be eliminated both formally and substantively, elaborating that, “eliminating discrimination in practice requires paying sufficient attention to groups of individuals which suffer historical or persistent prejudice [...] States parties must therefore immediately adopt the necessary measures to prevent, diminish and eliminate the conditions and attitudes which cause or perpetuate substantive or de facto discrimination.”
 A failure to ensure inclusive education constitutes discrimination, and we urge the Committee to hold the Czech government accountable for not having adopted measures to eliminate this form of discrimination. 
Suggested questions

18. The NGOs urge the Committee to ask the government the following questions: 

I. Has the government proposed to parliament to adopt any legislation that makes segregation in education on the basis of disability unlawful? 

II. Has the government proposed to parliament to adopt any legislation which establishes a statutory right to inclusive education for children with disabilities? Coupled with this, does each child with a disability have an actionable claim in Czech law to force the local authority to provide reasonable accommodations for children with disabilities on the grounds of insufficient capacity or material resources? 
III. Which steps is the government taking to implement the National Strategy for Inclusive Education and the education policies listed in the Strategy for Combating Social Exclusion 2011-2015?

IV. What steps has the government taken to abolish the testing of educational abilities/talents which legitimises discrimination on the basis with disabilities? 

V. What legal, political and financial measures has the government taken to ensure the provision of adequate technical and human resources for mainstream schools to effectively include children?  

VI. What training is the government providing to ensure that educational stakeholders are aware about their duties under international human rights law , addressing attitudinal and environmental barriers that hinder the full and effective participation of children with disabilities in society on an equal basis?
VII. What steps is the government taking to collect comprehensive and disaggregated data on children with disabilities in education?
Annex I: Submitting organisations 
The Mental Disability Advocacy Center is an international non-governmental human rights organisation headquartered in Budapest, Hungary. MDAC has been working with Czech NGO partners since 2002. The organisation advances the rights of children and adults with intellectual disabilities and those with psycho-social (mental health) disabilities. MDAC does this through a combination of strategic litigation, research, advocacy and capacity-building, and the organisation has participatory status at the Council of Europe and special consultative status at the UN Economic and Social Council. 
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The European Disability Forum (EDF) is the independent European umbrella organisation representing 80 million disabled Europeans. EDF is the only European pan-disability platform run by persons with disabilities and their families. Created in 1996 by its member organisations, EDF ensures that decisions concerning persons with disabilities are taken with and by persons with disabilities.
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Ansofie.Leenknecht@edf-feph.org
www.edf-feph.org

The League of Human Rights (LIGA) is a Czech human rights organisation, which advances the rights and freedoms of all people the Czech Republic. In our work, we mainly focus on the rights of especially vulnerable persons or persons facing social exclusion, such as the rights of children, persons with disabilities or victims of police violence. Our vision is just, free and engaged society for all. 
Zuzana Durajová

zdurajova@mdac.info
www.llp.cz
� Committee on the Rights of the Child, Concluding Observations of Committee: Czech Republic, June 2011, CRC/C/CZE/CE/3-4. 4 August 2011, available at: � HYPERLINK "http://www2.ohchr.org/english/bodies/crc/crcs57.htm" �http://www2.ohchr.org/english/bodies/crc/crcs57.htm�.


� The Court ruled that the practice of placing Romani children on the basis of their ethnicity into special schools for children with disabilities amounted to discrimination under Article 14 of the Convention in conjunction with Article 2 of Protocol 1.European Court of Human Rights, D.H. and Others v. The Czech Republic, Application No. 57325/00, judgment 13 November 2007, available at: � HYPERLINK "http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-83256" �http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-83256�


� Act No. 561/2004 Coll., Education Act.


� Report by Nils Muižnieks Commissioner for Human Rights of the Council of Europe, following his visit to the Czech Republic from 12 to 15 November 2012. CommDH(2013)1, 21 February 2013, available at: � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?id=2030637" �https://wcd.coe.int/ViewDoc.jsp?id=2030637�, para 114.


� Ibid.


� There is no comprehensive data available on the exact number of children with disabilities in institutions. The most recent data produced by the Ministry of Labour and Social Care Services is from 2006 and estimated 10,517 clients in institutions for youth with disabilities. The data however does not reveal if they stayed for the week or permanently. Partial data from 2009 reveal that 4,000 children were staying in institutions under the mandate of the Ministry of Education and the 2011 Czech Health Statistics Yearbook suggest 1,000 children were submitted to psychiatric units in that year. It is uncertain how long they stayed for.


� Ministry of Education, National Plan for Inclusive Education, 2010, available at: � HYPERLINK "http://www.msmt.cz/socialni-programy/narodni-akcni-plan-inkluzivniho-vzdelavani" ��http://www.msmt.cz/socialni-programy/narodni-akcni-plan-inkluzivniho-vzdelavani�.


� Strategy for Combating Social Exclusion for the Period 2011-2015. Agency for Social Inclusion. Para 4.5.3.3, p. 25.


� Consolidated Action Plan for the Execution of the Judgment of the European Court of Human Rights in the case of D.H. and others v. The Czech Republic – „Equal Opportunities“. 16 November 2012. 


� CRPD, Art. 24(1).


� Issue paper of the Commissioner for Human Rights of the Council of Europe, Human Rights and Disability: Equal rights for all. 20 October 2008, available at: � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?id=1355349" �https://wcd.coe.int/ViewDoc.jsp?id=1355349�, para. 3.1.


� CRPD, Art. 24(2b).


� Article 2 CRPD defines reasonable accommodation as meaning the ‘necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure […] the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms’.


� Thematic Study by the Office of the United Nations High Commissioner for Human Rights on enhancing awareness and understanding of the Convention on the Rights of Persons with Disabilities, para. 7. Right to Education.


� Committee on the Rights of the Child, Concluding Observations of Committee: Czech Republic, June 2011, CRC/C/CZE/CE/3-4. 4 August 2011, para 62(a).


� Ibid., para. 52(a).


� Ibid., para. 52(d).


� Ibid., para. 52(e).


� Report by Nils Muižnieks Commissioner for Human Rights of the Council of Europe, para 117. 


� Ibid.


� Report by Nils Muižnieks Commissioner for Human Rights of the Council of Europe, para. 118.


� Report by Nils Muižnieks Commissioner for Human Rights of the Council of Europe, para. 116.


� Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-Discrimination in Economic, Social and Cultural Rights (art. 2, para. 2), E/C.12/GC/20, 10 June 2009, para. 8.





PAGE  
4

