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Report on Canada’s Compliance with the Convention against Torture (CAT)

Introduction
The Canadian Centre for Victims of Torture (CCVT) is a non-governmental charitable organization that helps survivors of torture to overcome the lasting effects of torture and war. Since its inception in 1977, the CCVT has provided services to over 18,000 survivors of torture, war, and generalized violence from 136 countries. The centre is the first of its kind to be established in North America and the second such facility in the world. Working with the community, the centre supports survivors in the process of successful integration into Canadian society, works for their protection, and raises awareness of the continuing effects of torture and war. It provides “hope after the horror.”

The centre offers survivors and their families a wide range of holistic services in the broad areas of settlement, mental health, and child/youth programming. It also offers coordinated professional services, including specialized medical and legal support. These programs are currently supported by 250 volunteers, most of them serve as befrienders, escorts, interpreters, event organizers, newsletter editing or English as a Second Language tutors to survivors of torture, genocide, war and crimes against humanity.

The CCVT conducts nationwide public education programs and specialized training to share its expertise with other service providers, governmental organizations (such as the Immigration and Refugee Board), and the general community about torture, its effects, and ways to provide an appropriate response. As a part of our public education, for the last 13 years, we have celebrated June 26 as the UN International Day in Support of Victims of Torture. In this celebration, we involve the community in a very dynamic way.

In addition to these activities, the centre monitors the practice of the crime of torture around the globe and has published articles, essays, pamphlets, and books on the issue of the global prevalence of torture and the need for rehabilitation of torture survivors. The CCVT’s monthly bulletin and its bi-annual journal, First Light, help community workers all over the country make their work more effective in terms of assisting survivors of torture. We have also produced two videos as educational tools in this respect.

Moreover, the CCVT has provided support to people in limbo, i.e., Convention refugees and many others who often fall through the cracks due to gaps in the Immigration act and problems such as the lack of identification documents. Being caught in limbo results in prolonged anguish and separation from loved ones and aggravates the impact of the torture experience on survivors. In such cases, our support has included ongoing contact with Canadian and UN officials, providing information and special counselling to refugees, encouraging  the government for policy change, and ongoing collaboration with sister organizations such as the Toronto Refugee Affairs Council (TRAC), the Ontario Council of Agencies Serving Immigrants (OCASI), and the Canadian Council for Refugees (CCR).

In our effort to prevent torture, we have been active in monitoring national and international instruments relevant to the protection of survivors of torture, war, genocide and crimes against humanity. We have collaborated with the government in monitoring the implementation of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereafter, Convention against Torture or CAT) and other relevant international instruments in different countries of the world through regular communication and participation in consultations with the Ministry of Foreign Affairs and the Department of Canadian Heritage. We have attended UN seminars on the prevention of torture and the rehabilitation of survivors and similar conferences in countries such as Switzerland, Denmark, Ethiopia, the former Yugoslavia, Chile, Nigeria, Uganda, Rwanda, South Africa, Cyprus, Peru and Thailand. 

Given our knowledge of, and expertise in, physical, psychological and social issues faced by survivors, we welcome this opportunity to share our insights into how Canada has so far complied with the principles of the UN Convention against Torture.

Canada’s Contribution to the UN Voluntary Fund
Before looking into the issue of Canadian compliance with CAT, we would like to reiterate that Canada is one of the initiators of the UN Fund for Torture Victims, but its contribution is minimal ($60,000) in comparison with other industrialized countries. CCVT settlement funding has been reduced by $220,000 in the current fiscal year. This has forced us to lay of staff. We have frequently brought it to the attention of the Canadian government that given Canada’s prominence in the human rights movement, this is inexcusable. Unfortunately, the government has not yet considered our frequent requests. We expect that the Canadian government increase its contribution to the UN Voluntary Fund and allocate more resources for the rehabilitation of torture services at home.

Canadian Adversarial System and Global Prevention of Torture
We are proud of our Canadian adversarial judicial system and strongly believe that it can be used an example by the UN Committee against Torture to help other nations develop similar legal systems. In the Canadian system, the lawyer and the prosecutor (the Crown Attorney in Canada) contest the matter with each other in a courtroom. Truth is sought during this adversarial confrontation and there is no place for forced confession. This is in contrast to some other countries, where torture is often practiced in jails and detention centres by law enforcement authorities in an attempt to extract information or confessions.

Absolute Prohibition of Torture

Canada has legally complied with Article 2 of CAT and the principle of absolute prohibition of torture. Section 12 of the Canadian Charter of Rights and Freedoms guarantees the right of everyone “not to be subjected to any cruel and unusual treatment or punishment.” Section 269 of the Criminal Code of Canada has made torture illegal and a punishable offence in this country. Canada is one of the few countries in the world that has incorporated the Rome Statute of the International Criminal Court (ICC) into its legislation by passing and implementing the Crimes against Humanity and War Crimes Act. In this magnificent legal instrument, torture is considered as a war crime and crime against humanity. For the last 34 years, we have carefully monitored the Canadian compliance with the absolute prohibition of torture. We have recorded statements and testimonies from our clients and their family members. We are pleased that there have never been reports about systemic torture in Canada. This does not, however, mean that there is no room for improvement. We have recorded sporadic cases of other cruel, inhuman and degrading treatment or punishments imposed against some clients of the CCVT in Immigration detention centres and in the course of removal from Canada. This can be minimized through the establishment of a complaint mechanism and our government’s acceptance of an independent oversight of jails and detention centres across Canada.  

The Alleged Complicity in Torture


On November 18, 2009, a senior Canadian diplomat, who was based in Afghanistan in 2006-07, appeared before a special committee of the House of Commons and testified that those Afghans taken prisoner by Canadian forces in Afghanistan and were transferred to local authorities in Kandahar were likely tortured. He mentioned that Canada was extremely slow to inform the Red Cross when detainees were transferred to the Afghans. We, at the CCVT joined many human rights group to expect a full and public inquiry into the alleged complicity of the Canadian troops in torture in Afghanistan.  We strongly believe that Canada should revisit the codes of conduct for its military personnel all over the globe with the view of absolute prohibition of torture. 
Impunity

Canada has always been at the forefront of the global campaign against impunity for torturers and other perpetrators of international crimes. From the very beginning, Canada played a significant role in efforts that led to the adoption and later enforcement of the Rome Statute and establishment of the International Criminal Court (ICC).

Canada took practical steps and contributed to a UN trust fund enabling poor countries to participate in the negotiations about the ICC. Canada signed the Rome Statute of the ICC on December 18, 1998. On June 29, 2000, Canada became the first country in the world that incorporated the Rome Statute of the ICC through its comprehensive Crimes against Humanity and War Crimes Act. The adoption of this Act paved the way for Canada to ratify the Rome Statute on July 7, 2000. Canada is among the few countries in the world that has legally accepted universal jurisdiction in the prosecution of perpetrators of torture, war crimes, and crimes against humanity.

In July 2011, the government of Canada started an initiative to apprehend individuals who had failed to comply with the Immigration and Refugee Protection Act (IRPA) and were inadmissible as suspected “complicit in, war crimes or crimes against humanity” and those who had been “convicted for acts of serious criminality committed in Canada.”  The Canada Border Security Agency(CBSA) along with the Citizenship and Immigration Canada, and the Royal Canadian Mounted Police have been working together to track down these individuals and remove them from Canada. They have asked the Canadian people to cooperate with the government in providing information about whereabouts of these wanted individuals. 

The CCVT commends the Canadian government for its indefatigable efforts against impunity. We have found this to be essential in our ongoing endeavours towards prevention of torture and rehabilitation of survivors.  Failure to prosecute torturers and war criminals may provide a green light for the general public to go easy on crime. The lack of justice for perpetrators can easily lead to cynicism, discourage survivors about justice and the ability of the system to protect their rights. This is a big hindrance in the way of their healing. 

While Canada should be credited for its leadership towards addressing the deep-rooted problem of impunity, it should also be noted that Canada is far from being perfect in this respect. We expect our government to go with utmost vigilance in this area. We are concerned about the preference demonstrated by the Canadian government for an immigration remedy rather than a judicial one with regards to perpetrators of international crimes. This is partly due to the technical difficulties involved in gathering foreign witnesses for a criminal trial, as well as in obtaining permission to enter the offending country to conduct investigations.

With the establishment of the War Crimes Unit in 1996, the Canadian government chose the path of deportation rather than criminal prosecution against perpetrators of international crimes. Lack of attention to criminal prosecution is justified by its high costs and the difficulty of finding evidence and of bringing witnesses to Canada. We are concerned that deportation of perpetrators of torture and other international crimes may lead to their further impunity.

We ask that Canada works with international law experts and non-governmental organizations to take practical steps in the prosecution of torturers, war criminals, and people who have committed crimes against humanity.

Immigration and Refugee Protection Act (IRPA)

In applying Article 1 of CAT, Canada has gone beyond the CAT definition of torture by protecting survivors of torture and those who might be subjected to torture upon their return to their countries of origin. On June 28, 2002, IRPA was implemented in Canada. This act has provided protection status to people who might be subjected to the “risk of torture or cruel and unusual treatment or punishment” in other countries.

Canada has also accepted gender-related persecution as grounds for claiming refugee status. The Immigration and Refugee Board (IRB) has issued guidelines on dealing with cases of female refugee claimants fearing such persecutions. Examples of gender-related persecutions include rape, domestic violence, female genital mutilation, and persecution due to non-conformity with gender-discriminatory, religious, and cultural laws.

Another positive development within the IRB is the implementation of the Guidelines on Child Refugee Claimants since August 1996. These guidelines recognize the vulnerability of children, especially, those who have experienced the scourge of torture and atrocities of war. They also propose ways to deal with the problems that may arise in processing children’s claims and in assessing the evidence they present with special attention to the best interests of the child. These guidelines have so far helped many unaccompanied minors and separated children to receive protection in Canada.

Of particular attention to the CCVT is the Guideline on Procedures with Respect to Vulnerable Persons Appearing before the IRB. The Procedure provides guiding principles for adjudicating and managing cases of vulnerable refugee claimants, including those who are survivors of war and torture. It is based on Section 159(1)(h) of IRPA that provides statutory authority for the Guidelines.

Although acting as a good tool dealing with vulnerable people appearing before the three divisions of the IRB, the above guidelines are not mandatory. They only provide directions to decision-makers to apply them or provide a reasoned justification for not doing so. In our assessment, the IRB guidelines have referred to torture in a haphazard manner. They have considered the trauma resulting from the scourge of torture the same way as dealing with other sources of trauma – physical or mental health and age. It is important to note that torture is different from other types of trauma. The crime of torture leaves profound physical and psychological impacts on its victims. Guidelines should pay special attention to the victims of torture, war, genocide, and other crimes against humanity. We, at the CCVT, expect the guidelines to contribute towards our efforts to promote the coping capacity of our clients.

We feel that apart from torture, the guidelines should recognize other cruel, inhuman, or degrading treatment or punishment, although the definition of the practice is the subject of legal debate. Implementation of the IRB guidelines will be ineffective if it is not combined with ongoing training by expert agencies, such as the CCVT, at the national level. Unfortunately, there is inadequate attention to the important requirement of training.

Security Certificates

Security certificates have been used in Canada for a long time, despite concerns about their constitutionality and critiques by several international human rights bodies. They have been used to incarcerate indefinitely or to deport non-citizens to a real risk of torture. A certificate is issued under the Immigration and Refugee Protection Act (IRPA) against a person who is deemed to be inadmissible in Canada on the basis of national security suspicions. 

Amidst various criticisms of security certificates, the UN Committee against Torture has criticized Canada for the IRPA’s exclusion of the protection needs of refugees or others in need of protection under security certificates. The government, by issuing and applying security certificates, is enabled to imprison people without charge, trial, or conviction, often for many years, and without them or their lawyers knowing the full evidence against them.

The Supreme Court of Canada ruled security certificates to be unconstitutional in 2007, allowing the government one year to provide a revision. The government accepted the Court’s suggestion to add special advocates, enacting into law in 2008 Bill C-3. This bill enabled these special advocates to view all the evidence, even though they are unable to discuss the evidence with the accused. It took another Supreme Court decision to require the Canadian Security Intelligence Service (CSIS) to keep its basic evidence and notes and not just its concluding reports so that the special advocates can see the evidence on which the certificate is based.  

The positive aspect of the government’s compliance with the ruling of the Supreme Court of Canada is its acceptance to disclose information to a special counsel. The negative aspect is the deprivation of the persons who carry the security certificate to have access to information affecting their lives. We call upon the government of Canada to work towards complete abolition of the Security Certificate as a necessary step in preventing all sorts of torture and other degrading treatment to newcomers.  

Non-Citizens in Limbo

Limbo is normally used to denote any place or condition of uncertainty, instability, or being taken for granted. Limbo is used as an actual technique of torture by torturers, war criminals, and perpetrators of genocide. While the psychological effect of living in limbo is hard on every human being, it is specifically fatal for survivors of torture and trauma. Based on our experience, almost all survivors of torture have suffered by being languished in limbo in some form during their incarcerations.

Unfortunately, there are certain gaps in our Immigration legislation and practices that keep non-citizens in limbo. We, at the CCVT, have been serving survivors of torture living in limbo for up to the past 20 years – among them are vulnerable women and senior citizens. People are in limbo due to various reasons, including lack of identity documents, government’s security obsessions, and alleged or real criminality.

One of the most tragic effects of limbo is the separation of families. There is double pressure on women, especially, those with children.  Women who flee with their children lack the familial support system that is crucial for the children’s well-being and the well-being and happiness of themselves. The impact of family separation is so devastating that its consequences could continue years after the family separation is over.

Limbo creates a situation that cripples the hopes of its victims. There is also the loneliness of living in limbo and the feeling of being excluded and rejected which in turn can lead to feelings of apathy, hostility, isolation, and the feeling of being a “nobody.” It leaves a negative impact on refugees’ endeavours to empower themselves.

We have learned from our experiences at the CCVT that limbo is particularly devastating for any family or individual who has experienced war and/or torture. With the prolongation of limbo, it becomes very difficult for organizations such as the CCVT to help victims effectively due to the fact that survivors of torture are forced to experience it all over again. This makes the healing process extremely difficult and in some cases virtually impossible.

We call upon the government of Canada to pay special attention to stateless and undocumented people as well as other categories of non-citizens in limbo and normalize their Immigration status. 

Protection against Refoulement

Article 3 of CAT is one of the most important tools of support in favour of torture survivors. Article 3 explains the principle of non-refoulement, i.e., that under no circumstances should a person be returned to a country in which s/he will be at risk of torture. This is regarded by human rights and torture rehabilitation centres as an absolute that cannot be balanced with such considerations as danger to the public or risks to national security.

While we commend the Department of the Citizenship and Immigration and the Ministry of Public Safety for their attention to article 3 of the CAT, we expect more sensitivity towards Canada’s compliance with this very important article. A disturbing example is the case of the Benhmuda family, including two children born in Canada, who were deported to Libya in 2008. Upon their arrival in Libya, Mr. Benhmuda endured imprisonment, frequent experience of torture, threats, harassment and deprivations, having to flee with his family to Malta where they received temporary protection. 

As mentioned before, a long-standing problem in Canada that is related to principle of non-refoulement to torture is the problem of non-citizens in Immigration limbo. We have recorded cases of CCVT clients who have been deemed a danger to the public (on the basis of criminality) or a national security risk. They have ended up with deportation and removal orders. What is disturbing is the prolonged inaction and indecision. There are cases that non-citizens are not easily removable due to war or generalized violence in their countries of origin. In such cases, non-citizen survivors of torture remain in a tormenting state of limbo with re-traumatizing impacts. What is needed is a fresh look into their cases with a humanitarian and compassionate approach. Most of our clients in this category are absolutely non-violent with passion to make Canada their new home. 

In its ruling of January 11, 2002, on Suresh vs. Canada, the Supreme Court of Canada (SCC) ruled that “to deport a refugee to face a substantial risk of torture would generally violate Section 7 of the Charter” and is therefore “unconstitutional.” For all intents and purposes, this general rule fails to recognize the absolute nature of Article 3 of CAT: “Determining whether deportation to torture violates the principles of fundamental justice requires us to balance Canada’s interest in combating terrorism and the Convention refugee’s interest in not being deported to torture” (Suresh vs. Canada, section 47).

The Supreme Court’s ruling is a matter of grave concern to us with regards to Canada’s compliance with Article 3 of CAT. We are concerned that in their task of enforcing immigration legislation, enforcement authorities may apply the Suresh exception (under which removal to torture is permissible) in an overly broad fashion. 

We, at the CCVT, do expect meticulous attention to the article 3 of the CAT and the non-degrogable right of each and every human person not to be returned to torture at all levels of immigration: the IRB hearings, Pre-Removal Risk Assessment, and Humanitarian & Compassionate applications.

Diplomatic Assurances

In recent years, we have witnessed a growing trend among Western governments – Canada is not excluded – of seeking diplomatic assurances of humane treatment in order to deport undesirable non-citizens to countries with records of gross human rights abuses, including the practice of torture. In almost all cases, these assurances are nothing but empty promises that can never be considered as safeguards against torture. It is a well-known fact that torture is surrounded with denial and secrecy and governments that are involved in systemic torture always try to hide their practice. Therefore, their “assurances” can never be trusted.

It should be acknowledged that the threshold of torture under tyrannical regimes is very high and their interpretation of the term “severe pain or suffering” in Article 1 of CAT can fundamentally be different from that of a democratic government’s. There are many countries in the world that never consider their sordid crime of torture as such. On the contrary, tyrannical regimes and their professional torturers use soft words when they refer to their horrendous acts of torture and human butchery. 

The main problem of diplomatic assurances is the total lack of monitoring system after a person is removed to a country that is notorious for the perpetration of the crime of torture. We, at the CCVT, have witnessed the unfortunate removal of our clients to their countries of origin. Our efforts to monitor their situation after removal through sister organizations have always failed due to the lack of solid foundation for civil society in these countries. Under despotic governments, NGOs are very week and, in some countries, are fully controlled by the state. A close look at the states that offer diplomatic assurances reveals that they include such abusive governments among the family of nations as Syria, Egypt, Uzbekistan, Sri Lanka, Iran, Yemen, Morocco, Tunisia, Algeria, Russia, and Turkey. Diplomatic assurances are unjustified justifications for transferring non-citizens to torture. It is a utilitarian short-cut that takes away responsibility from host governments that are pre-occupied with deportation and removal. It erodes the global ban on the practice of torture.

Independent Oversight of Law Enforcement

Despite the heavy emphasis of IRPA on removal and detention and the existence  of an ever-increasing number of Immigration detainees in Canada, torture is not used in Canadian jails and detention centres as part of a systematic, political strategy of repression and we feel lucky and proud in this regard. The issue of violence by police and other law enforcement officials, however, is an increasing concern in Canadian society.

We have received complaints from our clients about physical as well as psychological violence by police and enforcement officials while in custody. What is at stake here is people’s civil and political rights. Lacking in Canada is an effective complaint mechanism against excessive measures and violence committed by police and other law enforcement officials. An internal committee from the police or the relevant law enforcement department looks into the complaints against individual offenders. While it is important to have an effective and powerful police force in the country, that power must be subject to independent civilian oversight.

We were shocked by the death of Mr. Robert Dziekanski, a Polish immigrant in Canada on October 14, 2007 at Vancouver International Airport after being hit by a Taser gun from the Royal Canadian Mounted Police (RCMP). He had come to Canada legally for the sole purpose of visiting his mother. It was encouraging that at least eight reviews were conducted into how Mr. Dziekanski died, including a public inquiry launched by British Columbia and a federal inquiry into the RCMP's use of Tasers. We are pleased that since that tragic incident, there has been no report on the use of Tasers in Canada.  
Protection of Canadian Citizens against Torture

Article 9 of CAT is about the cooperation of the state parties in the process of prosecution of torturers. We believe that it will be against the spirit of this article if state parties to CAT refuse to protect their citizens against torture by other states or, even worse, facilitate torture against their citizens under any guise or excuse. The CCVT is presently serving clients with family members who are Canadian citizens and languishing in jails overseas. Some of them are in death-rows in countries suffering from blatant denial of justice. We recommend that an effective system be established for the protection of the Canadian citizens against torture and death both in Ottawa and at visa posts overseas. We believe that through ongoing diplomatic efforts, Canada should work towards establishing a system of unrestricted counsular access to its detained citizens overseas. There is a need for unmonitored meetings between the Canadian officials and those who languish in oversea’s detention with arrangements for their medical care. 
Training

The CCVT has continued with providing training for panel members (acting judges) and Refugee Protection Officers at the IRB. In these training sessions, we have focused on torture as an international crime, its impact on survivors, and the need for its prevention. We have shared our expertise on problems related to the testimonies of survivors of torture in their refugee hearings. We are willing to provide training for all levels of personnel in Canada involved in enforcement and interrogation. In particular, such training is very much lacking for staff in enforcement centres, the police, and prison authorities. Unfortunately, we have not been approached by these sectors and there remains a gap in education and training with regards to the Article 10 of CAT.

Provision of Compensation to Victims

Despite the recognition of universal jurisdiction in the prosecution of torturers, Canada has failed to take effective measures in this respect. There are people who have been tortured in their countries of origin and, in the course of time, have become permanent residents or citizens of Canada. It is almost impossible for these torture survivors to ask for compensation from the governments responsible for their torture. We expect the Canadian government to take effective measures to provide civil compensation to victims of torture.  We believe that the State Immunity Act in Canada needs a specific exemption for those who have been involved directly or indirectly in torture, genocide, war crimes and crimes against humanity

The Optional Protocol to the CAT

Canada played an active and consistent role in the Working Group on the Optional Protocol to CAT. The Optional Protocol was adopted on December 18, 2002, at the 57th session of the General Assembly of the United Nations by resolution A/RES/57/199. It is available for signature, ratification, and accession as of February 4, 2003 (i.e., the date on which the original of the Protocol was established) at the United Nations Headquarters in New York. Canada has not yet ratified this marvellous piece of international law. We expect that Canada accedes to this crucial instrument for prevention of torture and incorporate it into the Canadian legislation.

Conclusion

Canada has accepted a long-term commitment towards eliminating torture, investigating its practice, and supporting its victims. In fact, Canada is among the first States parties to the UN Convention against Torture. Canada has also played a crucial role in the adoption of the Rome Statute of the International Criminal Court and has incorporated this vital instrument into the Canadian legislation. Yet, although Canada has made sincere efforts towards the prevention of torture and rehabilitation of survivors, there is much work to be done for the achievement of such challenging goals.

While we endorse the Canadian government’s global campaign against terrorism, we are concerned about its excessive measures of post-September 11. Canada must do more to address the principle of non-refoulement to torture and to act against cruel, inhuman, or degrading treatment or punishment by enforcement officials. There is a need for genuine effort by the Canadian government to reform its domestic legislation and regulation with regards to refugee determination, detention, and removal. We are particularly concerned about prolonged detentions and keeping non-citizens in Immigration limbo indefinitely. Enforcement officials must be accountable and accessible. There is also an urgent need for their training and education.
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