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From the Global Initiative to End All Corporal Punishment of Children, March 2019
This briefing describes the legality of corporal punishment of children in DR Congo. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary General’s Study on Violence against Children and the recommendations to DR Congo to prohibit made by the Committee on the Rights of the Child, as well as the new global commitment to ending all violence against children in the context of the 2030 Agenda for Sustainable Development, we hope the Committee Against Torture will:
· recommend to DR Congo, following examination of the state party’s second periodic report, that legislation is drafted and enacted as a matter of priority to explicitly prohibit all corporal punishment of children, however light, in all settings including in the home and in institutions.



1 DR Congo’s report to the Committee Against Torture
1.1 DR Congo’s second periodic report responds to the Committee’s question on the elimination of corporal punishment by highlighting articles 16 and 61(2) of the Constitution and Act No. 11/008 of 9 July 2011 criminalizing torture. However, these provisions do not explicitly prohibit all corporal punishment of children and are not interpreted as such. In fact, article 326(4) of the Family Code 1987 allows a person exercising parental authority to inflict punishments on the child. The near universal acceptance of corporal punishment in childrearing necessitates clarity in law that no degree or kind of corporal punishment can be considered reasonable or lawful.
1.2 We hope the Committee will raise the issue of prohibition of corporal punishment of children in its review of DR Congo and recommend that legislation is drafted and enacted as a matter of priority to explicitly prohibit all corporal punishment of children, however light, in all settings including in the home and in institutions.

2 The legality of corporal punishment of children in DR Congo
2.1 Summary: Corporal punishment of children in DR Congo is unlawful in schools and as a sentence for a crime but it is not prohibited in the home, in alternative care and day care settings and in penal institutions. 
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]2.2 Home (lawful): Corporal punishment is lawful in the home. Article 326(4) of the Family Code 1987 states that “a person exercising parental authority may inflict reprimands and punishments on the child to an extent compatible with its age and the improvement of its conduct”. Provisions against violence and abuse in the Criminal Code 1940, the Family Code 1987 and the Constitution 2006 are not interpreted as prohibiting all corporal punishment in childrearing. Article 57 of the Child Protection Code 2009 confirms the right of the child to protection from all forms of violence and states that discipline in the home, schools and institutions should be administered with respect for the child’s humanity but it does not explicitly prohibit corporal punishment. The Government has reported to the Committee on the Rights of the Child that a National Communication Plan relating to the Child Protection Code provides for awareness raising on abolition of corporal punishment at home and school:[footnoteRef:1] we are seeking further information. [1:  [n.d.], CRC/C/COD/3-5 Unedited Version, Third-fifth state party report] 

2.3 In 2016, the Law amending and supplementing Law No. 87-010 of 1 August 1987 on the Family Code (Loi modifiant et completant la Loi N°87-010 Du 1er Aout 1987 portant Code de la Famille) was passed. The amendments do not mention corporal punishment. 
2.4 Alternative care settings (lawful): Corporal punishment in alternative care settings is lawful under the right of those with parental responsibility to punish the child in article 326 of the Family Code 1987. According to article 57 of the Child Protection Code 2009, discipline in public and private care institutions should be administered humanely but corporal punishment is not explicitly prohibited.
2.5 Day care settings (lawful): Corporal punishment is lawful in early childhood care and in day care for older children under the right of those with parental responsibility to punish the child in article 326 of the Family Code 1987. According to article 57 of the Child Protection Code 2009, discipline in public and private care institutions should be administered humanely but corporal punishment is not explicitly prohibited.
2.6 Schools (unlawful): Corporal punishment is unlawful in schools under Ministerial decision No. MINEPSP/CABMIN/00100940/90 of 1 September 1990 establishing internal regulations for students, which does not include corporal punishment among permitted penalties. Article 57 of the Child Protection Code 2009 states that discipline in schools should be administered humanely, but it does not explicitly prohibit corporal punishment.
2.7 Penal institutions (lawful): Corporal punishment is lawful as a disciplinary measure in penal institutions. There are various prohibitions of ill-treatment of detainees, including in Decree-Law No. 017-2002 setting out the code of conduct for state officials, circular No. 04/008/JM/PHR/70 on intervention by judicial police officers (1970) and the Constitution 2006, and article 57 of the Child Protection Code 2009 states that discipline of children should be carried out humanely, but there is no explicit prohibition of corporal punishment in law. Laws relating to prison are being reviewed.[footnoteRef:2] [2:  7 July 2014, A/HRC/27/5, Report of the working group] 

2.8 Sentence for crime (unlawful): Corporal punishment was prohibited as a sentence for crime in 1960. It is not among permitted sanctions in the Decree on juvenile delinquency 1950, the Criminal Code 1940 and the Child Protection Code 2009. The Congolese Charter of Human Rights states that “physical or mental torture and cruel, inhuman or degrading treatment, are prohibited” (art. 19).






[bookmark: _GoBack]3 Recommendations by human rights treaty bodies 
3.1 CRC: The Committee on the Rights of the Child has on three occasions recommended that DR Congo took legal action to explicitly prohibit corporal punishment of children in all settings, in 2001, 2009 and 2017.[footnoteRef:3] [3:  9 July 2001, CRC/C/15/Add.153, Concluding observations on initial report, paras. 38 and 39; 10 February 2009, CRC/C/COD/CO/2, Concluding observations on second report, paras. 39 and 40; 28 February 2017, CRC/C/COD/CO/3-5, Concluding observations on third/fifth report, para. 24] 



Briefing prepared by the Global Initiative to End All Corporal Punishment of Children
www.endcorporalpunishment.org; info@endcorporalpunishment.org


2

image1.jpg
§2. GLOBALINITIATIVETO
j End All Corporal
Punishment of Children





