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International Disability Alliance (IDA)

Member Organisations:

Disabled Peoples' International, Down Syndrome International, Inclusion International, International Federation of Hard of Hearing People,

World Blind Union, World Federation of the Deaf,

World Federation of the DeafBlind, World Network of Users and Survivors of Psychiatry,

Arab Organization of Disabled People, European Disability Forum,

Red Latinoamericana de Organizaciones no Gubernamentales de Personas con Discapacidad y sus familias (RIADIS), Pacific Disability Forum

Joint submission by ISL, DPI & IDA:
List of Issues for Country report task force 

Human Rights Committee, 105th Session
Interessenvertretung Selbstbestimmt Leben in Deutschland (ISL), Disabled Peoples’ International (DPI) and the International Disability Alliance (IDA) have prepared the following information and proposed questions to the State highlighting the civil and political rights of persons with disabilities in Germany as it concerns the issues of violence, forced sterilisation, exercise of legal capacity, and the right to political participation.  

See annex for disability relevant Concluding Observations by other treaty bodies directed to Germany, and for further information on the organisations making this submission. 
Violence against women with disabilities

A first representative study of the German Ministry of Family, Elderly, Women and Youth on the topic of violence against women with disabilities was published in 2011 stating that one in two to one in three women with disabilities have experienced sexual violence in their lives.
 The data and the evaluation clearly demonstrate a need for urgent steps to protect women with disabilities from violence. A few steps have been initiated thus far: for example, by the end of 2012 a hotline will be introduced for women who experienced violence, with the goal of being accessible and multilingual.
 

The German Ministry of Family, Elderly, Women and Youth is responsible for ensuring that the hotlines are effectively “accessible” and “multilingual” for all women with disabilities, including woman with hearing impairments. It will be necessary to ensure that communication is possible using this hotline via video streaming with sign language interpreters or directly via a hotline operator who is able to use sign language.
( Articles 2(1), 3, 7 and 26 ICCPR: What measures are being taken to address the heightened risk for girls and women with disabilities of becoming victims of violence and abuse, including domestic and sexual violence? What measures are being adopted, in consultation with women with disabilities and their representative organisations, to ensure that both services (including shelters) and information for victims are made effectively accessible to women and girls with disabilities?   

Forced sterilisation of women with disabilities

According to German law, sterilisation is generally prohibited up to the age of 18 years (§ 1631c Bürgerliches Gesetzbuch - BGB). After that time, persons are free to decide for themselves.  However, § 1905 BGB describes under which conditions sterilisation of persons deemed unable to consent is permitted by law. In this case, operations have to be approved by the guardianship court.
 Between 2002 and 2010 an average of 100 cases per year of sterilisation of individuals whose legal capacity has been restricted were approved, whereas an average of only 23 cases were denied. 
Several UN treaty bodies have condemned the practice of forced sterilisation, i.e. sterilisation without the full and informed consent of the woman concerned. Most recently the CEDAW and CRPD Committees have made recommendations calling for the protection of women with disabilities from forced sterilisation and for these practices to be abolished in the law.
 

( Articles 3, 7, 16, 26 ICCPR: What steps are taken to repeal § 1905 of the German Civil Code (Bürgerliches Gesetzbuch- BGB) and to abolish the practice of forced sterilisation of women with disabilities?
Lack of equal recognition before the law of persons with disabilities

Paragraphs 104 and 105 of the German Civil Code (Bürgerliches Gesetzbuch – BGB) permit for the restriction of legal capacity of persons deemed incapable due to “pathological disturbance of mental activity”: 

Para 104 - legal incompetence

Legally incompetent are those:

1. who have not yet completed year seven of one´s life

2. who are in a condition that excludes exercising one´s will due to pathological disturbance of mental activity, unless this condition is only temporary

Para 105- invalidity of declaration of intent

1. A declaration of intend of a legally incompetent person is invalid.
2. A declaration of intend is also invalid if it was submitted in condition of unconsciousness or temporary pathological disturbance of mental activity”

These provisions violate Article 16, ICCPR and Article 12, CRPD by restricting the exercise of rights to persons based on their actual or perceived disability.

( Articles 2, 16, 26 ICCPR and Article 12 CRPD: What steps are being taken to reform the law in accordance with Article 16 of ICCPR and Article 12 of the Convention on the Rights of Persons with Disabilities (CRPD), including by repealing paras 104-105 of the Civil Code, to guarantee the equal recognition before the law of persons with disabilities, including the adoption of measures to ensure that having a disability does not directly or indirectly disqualify a person from exercising his or her legal capacity autonomously, and to ensure that persons with disabilities have access to support that they may need to exercise legal capacity on an equal basis with others, respecting the will and preferences of the person concerned? 
Discrimination against persons with disabilities concerning their right to political participation 
A recent policy paper by the German Institute for Human Rights addresses the barriers to universal suffrage for persons with disabilities. It looks specifically at the accessibility of polling stations and the election procedure on the one hand, and at exclusive legal provisions in Germany on the other hand.
 There is a strong need for action to ensure barrier-free voting (this concerns for example the accessibility of information, environmental accessibility, accessible voting templates, etc), and to repeal discriminatory legal provisions of the Bundeswahlgesetz – BWG (Federal Electoral Act) which excludes some persons with disabilities from voting and standing for election: 

Article 13 states, “A person shall be disqualified from voting if...1. He or she is not eligible to vote owing to a judicial decision, 2. A custodian has been appointed not long through a restraining order to attend to all his or her affairs; this also applies when the custodian’s sphere of duties does not include the affairs set forth in Section 1896 paragraph (4) and Section 1905 of the Civil Code (Bürgerliches Gesetzbuch), 3. He or she is accommodated in a psychiatric hospital under an order pursuant to Section 63 of the Penal Code in conjunction with Section 20 of the Penal Code.”

Article 15, subsection (2) states, “A person shall be ineligible to stand for election if he or she...1. Is disqualified from voting under Section 13.”

( Articles 2, 25, 26 ICCPR: 

What steps are being taken to repeal provisions in the Federal Electoral Code which exclude from the right to vote and stand for election persons whose legal capacity has been restricted, and persons in psychiatric hospitals who have committed a crime under exemption from criminal liability, which are in violation of the right to political participation as set out in Article 25, ICCPR and Article 29, CRPD?
  What measures are being adopted to ensure the accessibility of polling stations, booths and voting material? How is information on elections and political campaigns being made accessible in the lead up to elections?
ANNEX – disability relevant recommendations made by other treaty bodies with respect to Germany:
Concluding Observations of the CEDAW Committee, CEDAW/C/DEU/CO/6, 2009
43.
The Committee is concerned at the lack of sustained funding of shelters for women and non-residential counselling centres and at the lack of free access to shelters regardless of income for all women and children in all Länder. It regrets that some Länder are unable to offer secured housing in shelters to all women victims of violence, or equipped shelters for women with special needs, such as women with disabilities.

44.
The Committee urges the State party to take the necessary measures to ensure greater cooperation between the Federal Government, the Länder and the municipalities to monitor the provision of social services with a view to ensuring the availability of a sufficient number of shelters equipped to accommodate women with special needs, such as women with disabilities, throughout the territory of the State party and making sure that such shelters are adequately financed and open for all, regardless of the victim’s financial resources.

About the organisations
Interessenvertretung Selbstbestimmt Leben in Deutschland e.V. (ISL) is the umbrella organisation of the centres of independent living of people with disabilities in Germany. ISL was founded in 1990 by disabled women and men. For us, disability is a human rights issue and not a medical problem.  Our guiding principles are independent living, self-representation, inclusion and empowerment! ISL is the German branch of the international organisation of persons with disabilities Disabled Peoples’ International (DPI). 
Contact:

Wiebke Schär: wschaer@isl-ev.de
Interessenvertretung Selbstbestimmt Leben in Deutschland - ISL e.V.

Krantorweg 1, D-13503 Berlin

Tel: +49(0)30/4057-3685

www.isl-ev.de 
Disabled Peoples' International (DPI) is a network of national organizations or assemblies of disabled people, established to promote human rights of disabled people through full participation, equalization of opportunity and development. The Goals of DPI are to: Promote the human rights of disabled persons; Promote economic and social integration of disabled persons; and Develop and support organizations of disabled persons.  DPI is a member of the International Disability Alliance.
Contact:

Steven Estey, steven@dpi.org
Disabled Peoples' International

214 Montreal Road, Suite 402 

Ottawa, Ontario, K1L 8L8, Canada
www.dpi.org

The International Disability Alliance (IDA) is the international network of global and regional organisations of persons with disabilities (DPOs), currently comprising eight global and four regional DPOs, with two other regional DPOs having observer status. Each IDA member represents a large number of national DPOs from around the globe, covering the whole range of disability constituencies. IDA’s mission is to advance the human rights of persons with disabilities as a united voice of DPOs utilising the CRPD and other human rights instruments, and to promote the effective implementation of the CRPD, as well as compliance within the UN system and across the treaty bodies. 
Contact: Victoria Lee, vlee@ida-secretariat.org; www.internationaldisabilityalliance.org  

� The full version of the research study will be published on 26 April 2012, and the abridged version (in German) is available online at: � HYPERLINK "http://www.uni-bielefeld.de/IFF/for/zentrale_ergebnisse_kurzfassung.pdf" �http://www.uni-bielefeld.de/IFF/for/zentrale_ergebnisse_kurzfassung.pdf�


� The Law to establish an Emergency Hotline (Hilfetelefongesetz - HilfetelefonG) came into force on 14 March 2012, available at: � HYPERLINK "http://www.buzer.de/gesetz/10109/a175439.htm" �http://www.buzer.de/gesetz/10109/a175439.htm�. 


� Data about approved and denied cases are accessible through the website of the German Ministry of Justice�� HYPERLINK "http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/Betreuungsverfahren_1992_2010.pdf?__blob=publicationFile" \t "_blank" �http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/Betreuungsverfahren_1992_2010.pdf?__blob=publicationFile�


� See CEDAW Committee Concluding Observations on Jordan, CEDAW/C/JOR/CO/5, 9 March 2012, para 46 ; CRPD Committee Concluding Observations on Peru, CRPD/C/PER/CO/1, 20 April 2012, para 35, Concluding Observations on Spain, CRPD/C/ESP/CO/1, September 2011, para 38.


� See also report of Special Rapporteur on Torture, 28 July 2008, A/63/175, paras 73 and 44.


� Dr Palleit, Leander (2011): Gleiches Wahlrecht für alle? Menschen mit Behinderung und das Wahlrecht in Deutschland. Deutsches Institut für Menschenrechte. Berlin. Online at (German): � HYPERLINK "http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/policy_paper_18_gleiches_wahlrecht_fuer_alle.pdf" �http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/policy_paper_18_gleiches_wahlrecht_fuer_alle.pdf�


� This is confirmed in OHCHR thematic study on participation in political and public life by persons with disabilities which explicitly states that there is no reasonable restriction nor exclusion permitted regarding the right to political participation of persons with disabilities, A/HRC/19/36, 21 December 2011.
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