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INTRODUCTION
1. This submission is a summary of relevant issues for consideration by the CEDAW Committee in their compilation of a formal List of Issues to be put to the Malaysian Government ahead of their periodic review under CEDAW. This report is submitted on behalf of Asylum Access Malaysia.

2. This report is intended for consideration by the CEDAW Committee working group during the pre-session in February 2023.

OVERVIEW: ASYLUM SEEKER AND REFUGEE WOMEN AND GIRLS IN MALAYSIA
3. This report focuses on refugee and asylum seeker women in Malaysia.[footnoteRef:1] Asylum Access Malaysia welcomes the recommendations of the CEDAW Committee in its Concluding Observations in 2018[footnoteRef:2] to the Malaysian government that:  [1:  Since refugee status is declaratory and not dependent on adjudication, any person who satisfies the definition under the Convention Relating to the Status of Refugees 1951 (‘Refugee Convention’) is a refugee. For the purpose of this submission, however, the term ‘refugee’ will be used to refer to any person whose refugee claim has been recognised by the UN High Commissioner for Refugees (UNCHR). The term ‘asylum seeker’ will be used to refer to any person seeking refugee status who is yet to be recognised by the UNHCR.]  [2:  Committee on the Elimination of Discrimination against Women, Concluding observations on the combined third to fifth periodic reports of Malaysia, 69th session, 19 February – 9 March 2018, available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/070/50/PDF/N1807050.pdf?OpenElement] 


a. The Convention relating to the Status of Refugees and the Protocol should be ratified without further delay;[footnoteRef:3] [3:  ibid paragraph 46(a)] 

b. the Malaysian government should adopt laws and regulations relating to the status of asylum seekers and refugees in Malaysia in line with international standards, including codifying the principle of non-refoulement;[footnoteRef:4] [4:  ibid paragraph 46(b)] 

c. the principle of non-refoulement is fully respected and that no person registered with the Office of the United Nations High Commissioner for Refugees (“UNHCR”) is deported;[footnoteRef:5] [5:  ibid paragraph 46(c)] 

d. full access to asylum procedures in the country is provided to asylum seeker women and girls;[footnoteRef:6]  [6:  ibid paragraph 46(d)] 

e. alternatives to detention are established for women and girls, and in the interim concrete measures taken to ensure women and girls in places of detention have access to adequate hygiene facilities and protected from all forms of gender-based violence;[footnoteRef:7] and [7:  ibid paragraph 46(e)] 

f. refugee women and girls are provided access to livelihoods, education, healthcare, legal assistance, and other basic social services as appropriate.[footnoteRef:8]  [8:  ibid paragraph 46(f)] 


4. As of the end of October 2022, there are approximately 182, 780 refugees and asylum seekers registered with UNHCR in Malaysia, of which approximately 34% are women and 26% are children below the age of 18.[footnoteRef:9] [9:   UNHCR, Malaysia Figures at a Glance. Available at https://www.unhcr.org/en-my/figures-at-a-glance-in-malaysia.html] 


5. At the time of writing, Malaysia has not signed the 1951 Refugee Convention nor its 1967 Protocol and does not have a legislative or administrative framework to protect refugees and asylum seekers within its jurisdiction. This makes refugees and asylum seekers vulnerable to arrest, detention and refoulement. It also leaves them without adequate access to justice, lawful employment, healthcare, and education. Refugee and asylum seeker women in Malaysia face unique additional violations of their rights including forms of sexual and gender-based violence (SGBV), discrimination, exploitation, and xenophobic attacks.[footnoteRef:10] [10:  Women’s Aid Organization, Sexual and Gender Based Violence Among Refugee communities in Malaysia: A policy brief by Women’s Aid Organization, January 2021,  available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/070/50/PDF/N1807050.pdf?OpenElement ] 


6. The COVID-19 pandemic has exacerbated the already precarious situation of refugees and asylum-seekers  in Malaysia. In particular, the government’s response and increased xenophobic attacks of the refugee and migrant population in Malaysia has led to gross violations of their basic rights. 

7. While there has been some piecemeal efforts to improve conditions for refugees and asylum seekers, in the absence of any laws and enforceable policies, the Malaysian government continues to fail to act upon CEDAW Committee General Recommendation 32[footnoteRef:11] which places an onus on state parties to CEDAW to ensure that refugee and asylum seeker women within their effective control or jurisdiction are not exposed to violations of their rights under CEDAW.[footnoteRef:12] [11:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), General recommendation No. 32 on the gender-related dimensions of refugee status, asylum, nationality and statelessness of women, 14 November 2014, CEDAW/C/GC/32, available at: http://www.refworld.org/docid/54620fb54.html (‘General Recommendation 32’)]  [12:  ibid paragraph 7] 


ISSUES AND QUESTIONS FOR CONSIDERATION
Issue 1: Laws and regulations relating to the status of refugees (General Recommendation 32)
8. Following Malaysia’s 2018 review, the CEDAW Committee identified adopting a legal framework for refugee management as a key priority area to be responded to within two years.[footnoteRef:13] In response to this[footnoteRef:14] and in Malaysia’s sixth periodic report,[footnoteRef:15] the government of Malaysia highlighted that a feasibility study is being conducted and a comprehensive mechanism in managing refugees is being developed.[footnoteRef:16] Currently, there has been no findings shared from the feasibility study nor any indication of a comprehensive mechanism developed; indicating very little progress towards implementing the same since March 2018. [13:   UN Committee on the Elimination of Discrimination Against Women (CEDAW), Concluding observations on the combined third to fifth periodic reports of Malaysia, 69th session, 19 February – 9 March 2018, Para 60, available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/070/50/PDF/N1807050.pdf?OpenElement]  [14:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Information received from Malaysia on follow-up to the concluding observations on its combined 3rd to 5th periodic reports, 16 February 2021, CEDAW/C/MYS/FCO/3-5, available at: https://digitallibrary.un.org/record/3904297?ln=en]  [15:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, CEDAW/C/MYS/6, available at: https://digitallibrary.un.org/record/3978685?ln=en]  [16:  ibid paragraph 109 ] 


9. In a parliamentary reply, the Prime Minister’s Department of the previous administration indicated that structural reforms emphasising the “strengthening of the refugee status determination process that will be implemented by the government, the establishment of a special committee, and the coordination of a social support system for refugees and asylum seekers” are being put in place.[footnoteRef:17] In the same reply however, it was highlighted that the presence of UNHCR offices in Malaysia is a pull factor and that parties are working towards a “clear, consistent, systematic policy and legislation without being bound to any international instrument”.[footnoteRef:18] [17:  Malaysia House of Representatives, Notification of Oral Questions, 14th Parliament Sitting, 5th term, 3rd Meeting, 6 October 2022, Question number 14, available at:https://www.parlimen.gov.my/files/jindex/pdf/JDR06102022.pdf ]  [18:  Ibid] 


10. While the move to develop clear policies and legislation on refugee management is welcomed, concerns are raised as to whether the government understands the holistic protection needs of refugees, and the importance of guidance from international instruments. It is also important that any mechanism created is not merely used as a surveillance tool as indicated in the use of the Tracking Refugees Information System (TRIS).[footnoteRef:19] Throughout the development of these policies and systems, there has been no engagement and consultation with civil society groups or refugee led organisations, and a general lack of transparency in the process. [19:  TRIS is a registration scheme initiated by the government in 2017 purely for the purposes of monitoring and tracking refugees and asylum seekers in Malaysia. This scheme is being run and implemented through a private company and refugees and asylum seekers  have to pay RM500 (USD$112) for a card that is renewable yearly that provides no benefits or protection to cardholders. The launch of this scheme has been heavily criticised for lack of transparency,  data security and  the exorbitant cost. Also see articles raising concerns about TRIS, Qarssifi, W., Refugees in Malaysia worry government tracking system a ‘trap’, Al-Jazeera, 11 Aug 2022, available at: https://www.aljazeera.com/news/2022/8/11/refugees-in-malaysia-worry-refugee-tracking-system-a-trap ] 


11. These concerns are further amplified when the previous Home Minister stated that refugees and asylum seekers have “no status, rights, or basis to present any demands to the government.”[footnoteRef:20] Following the new administration taking office in December 2022, indication of a commitment to implementing the concluding observations remains to be seen. [20:  Anis, M.N., Hamzah: Refugees have no rights to state demands from Malaysian government, The Star, 01 May 2021, available at: https://www.thestar.com.my/news/nation/2020/05/01/hamzah-refugees-have-no-rights-to-state-demands-from-malaysian-government] 


Critical questions on a legal framework for refugee management:
Given the CEDAW Committee recommendations to adopt a legal framework as a priority, what has been the findings of the feasibility study that was conducted by the National Security Council, and what steps are being made to ensure that any law, policy, or mechanism developed is consistent and in compliance with CEDAW?




Given that any law and policy enacted must take into consideration the protection needs of refugees and asylum seekers and the need for multi-agency coordination in implementation, what measures will the Malaysian government take to ensure civil society groups and refugee representatives, particularly refugee women and girls, are meaningfully consulted in the process?





Issue 2: Detention and non-refoulement (CEDAW articles 1, 2, 5(a), 12)
12. In Malaysia’s response to the CEDAW Committee’s concluding observations[footnoteRef:21] and the sixth periodic report, the government remarked that refugees and asylum seekers who had obtained the UNHCR card or Person of Interest Letter are not detained and  enjoy freedom of movement within Malaysia.[footnoteRef:22] However, the absence of laws or enforceable policy against mandatory detention of refugees and asylum seekers in Malaysia means that there is no legal certainty as to how the government’s policy on detention is applied, or the precise period of detention of refugees and asylum seekers. [21:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Information received from Malaysia on follow-up to the concluding observations on its combined 3rd to 5th periodic reports, 16 February 2021, CEDAW/C/MYS/FCO/3-5, available at: https://digitallibrary.un.org/record/3904297?ln=en]  [22:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, CEDAW/C/MYS/6, available at: https://digitallibrary.un.org/record/3978685?ln=en] 


13. While female UNHCR document holders usually have limited informal protection from arrest, they continue to be harassed and extorted (including by the police) and even arrested and detained at times.[footnoteRef:23] The government continues to detain other refugee and asylum seeking women who are not yet registered with the UNHCR. This is of particular concern given the heightened vulnerability of refugee and asylum seeker women in detention, and the long processing time of registration by the UNHCR. As of April 2022, the Director General of Immigration reported that there were about 17,000 persons detained in immigration detention centres, with 3,211 of them being women and 677 girls.[footnoteRef:24]  [23:  Protection from arrest is provided for in a written directive issued by the Attorney General’s Chambers (AGC) in 2005, which is not publically available; International Federation for Human Rights (FIDH) and SUARAM, Undocumented migrants and refugees in Malaysia: Raids, Detention and Discrimination, March 2008, p. 9; Equal Rights Trust, Equal Only in Name: The Human Rights of Stateless Rohingya in Malaysia, 2014, available at http://www.equalrightstrust.org/ertdocumentbank/Equal%20Only%20in%20Name%20-%20Malaysia%20-%20Full%20Report.pdf]  [24:  Immigration Dept denies allegations depots overcrowded, understaffed, The Star, 26 April 2022, available at: https://www.thestar.com.my/news/nation/2022/04/26/immigration-dept-denies-allegations-depots-overcrowded-understaffed; Suhakam commissioner wrong about immigration depots capacity, says DG, Free Malaysia Today,  26 April 2022, available at:https://www.freemalaysiatoday.com/category/nation/2022/04/26/suhakam-commissioner-wrong-about-immigration-depots-capacity-says-dg/] 


14. As of August 2019, the government of Malaysia continues to deny UNHCR access to verify and assess asylum claims of persons in immigration detention.[footnoteRef:25] There has also been no State run asylum process for persons in detention. This denial of access has resulted in refugees and asylum seekers languishing in detention for an indefinite period and most consenting under duress to return home for fear of death in detention.[footnoteRef:26] In April 2022, over 528 Rohingya refugees fled from an immigration detention centre after experiencing prolonged detention for over two years, resulting in six detainees being killed when they fled, including two women and 1 girl child.[footnoteRef:27] [25:  Ananthalakshmi, A., & Chu, M.M., Malaysia denying U.N. access to detained asylum seekers, agency says, Reuters, 11 November 2020, available at: https://www.reuters.com/article/malaysia-migrants-idUSKBN27R13P]  [26:  Ibid]  [27:  Six killed as hundreds of Rohingya flee Malaysia detention, AlJazeera, 20 April 2022, available at: https://www.aljazeera.com/news/2022/4/20/six-killed-as-hundreds-of-rohingya-flee-malaysia-detention] 


15. Throughout the COVID-19 pandemic, the government has used COVID-19 to crackdown on migrants, refugees and asylum seekers.[footnoteRef:28] In a particularly grievous act of persecution, mass raids and arrests were conducted in May 2020 during a countrywide lockdown where raids were conducted in places under enhanced lockdown.[footnoteRef:29] Refugees and asylum seekers, including women, children, and newborns were arrested, placed in crowded trucks, and subsequently detained in centres under overcrowded, unsanitary and appalling conditions.[footnoteRef:30]  [28:  The exact number of refugee and asylum seekers currently in detention cannot be verified, as there are no available statistics and UNHCR has not had access ]  [29: https://www.amnesty.my/2020/05/01/crackdown-on-migrants-and-refugees-an-appalling-violation-of-human-rights/;https://www.bbc.co.uk/news/world-asia-52515000; https://www.freemalaysiatoday.com/category/nation/2020/05/02/top-cop-says-arrests-of-undocumented-migrants-part-of-covid-19-measures/]  [30:  Ibid] 


16. Many of those who were detained were subsequently exposed to COVID-19 (having tested negative for COVID-19 prior to their arrest) which led to detention centres being hotspots for COVID-19 transmission. In May and June, 776 cases were reported from these clusters[footnoteRef:31] and by 3 June 2020, 4,908 COVID-19 cases were recorded in four immigration detention centres.[footnoteRef:32] The then Deputy Home Minister admitted to crowded prisons and detention centres because of an increased number of imprisonment of foreigners, including refugees, with 60,983 people imprisoned as of July 2020.[footnoteRef:33]  [31:  Wahab, A,  The outbreak of Covid-19 in Malaysia: Pushing migrant workers at the margin, Social Sciences & Humanities Open, 2, 9, 2020, doi:10.1016/j.ssaho.2020.100073, available at:  https://www.researchgate.net/publication/345543572_The_outbreak_of_Covid-19_in_Malaysia_Pushing_migrant_workers_at_the_margin/citation/download]  [32:  Ibid ]  [33:  Malaysia House of Representatives, Parliamentary Debates, Special Chambers, 14the Parliament, 3rd Term, 2nd Meeting, 21 July 2020, available at: https://www.parlimen.gov.my/files/hindex/pdf/KKDR-20072020.pdf] 


17. The Malaysian government in the sixth periodic reporting also highlighted discussions around alternatives to detention for unaccompanied children, including girls.[footnoteRef:34] These discussions have been ongoing since 2013 but to date there have been no children released from immigration detention.[footnoteRef:35] The previous Home Minister in a Parliament sitting disclosed that as of October 2020, 756 children were in immigration detention, with 405 of them being unaccompanied.[footnoteRef:36] As of 12 July 2022, 1764 children remain detained in immigration detention, including 768 girls.[footnoteRef:37] The government continues to violate principles under CEDAW, other international obligations, and the Malaysian Child Act (Act 611), and has demonstrated a lack of commitment in ensuring children are not detained for immigration purposes.  [34:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, CEDAW/C/MYS/6, paragraph 111, available at: https://digitallibrary.un.org/record/3978685?ln=en ]  [35:  SUHAKAM, Roundtable on Alternatives to Immigration Detention, November 2013, available at: http://www.suhakam.org.my/wp-content/uploads/2013/12/Report-on-Roundtable-on-ATD-Malaysia.pdf]  [36:  Malaysia House of Representatives, Notification of Oral Questions, 14th Parliament Sitting, 3rd term, 3rd Meeting, 3 November 2020, Question number 45, available at:https://www.parlimen.gov.my/files/jindex/pdf/JDR03112020.pdf]  [37:  Immigration Dept denies allegations depots overcrowded, understaffed, The Star, 26 April 2022, available at: https://www.thestar.com.my/news/nation/2022/04/26/immigration-dept-denies-allegations-depots-overcrowded-understaffed] 


18. The Malaysian government made commitments to upholding the principle of non-refoulement in their Responses to the CEDAW Committee’s Concluding Observations and in the sixth periodic reporting.[footnoteRef:38] However, contrary to the government’s assertions, refugee and asylum seekers continue to be deported. There have been multiple instances (both reported and anecdotal)  of deportation of refugees and asylum seekers,[footnoteRef:39] pushback of boats carrying rohingya refugees[footnoteRef:40]  [38:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Information received from Malaysia on follow-up to the concluding observations on its combined 3rd to 5th periodic reports, 16 February 2021, CEDAW/C/MYS/FCO/3-5, available at: https://digitallibrary.un.org/record/3904297?ln=en; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, CEDAW/C/MYS/6, available at: https://digitallibrary.un.org/record/3978685?ln=en]  [39:  The Malaysian Government must uphold the customary international law of non-refoulement, Malay Mail, 17 May 2019, Available at: https://www.malaymail.com/news/what-you-think/2019/05/17/the-malaysian-government-must-uphold-the-customary-international-law-of-non/1754015; Malaysia wrong in deporting Turkish family under UN protection, Malay Mail, 12 September 2019, Available at: https://www.malaymail.com/news/malaysia/2019/08/30/malaysia-wrong-in-deporting-turkish-family-under-un-protection-says-ngo/1785885; Malaysia has disregarded UN protection: Arif Komis has been sent to Turkey, 12 September 2019, available at: https://boldmedya.com/en/2019/09/12/malaysia-has-disregarded-un-protection-arif-komis-has-been-sent-to-turkey/; Defying court order, Malaysia deports more than 1,000 Myanmar nationals, Reuters, February2020, available at: https://www.reuters.com/article/us-myanmar-politics-malaysia/defying-court-order-malaysia-deports-more-than-1000-myanmar-nationals-idUSKBN2AN09M ]  [40:  Human Rights Watch, Malaysia: Allow Rohingya Refugees Ashore - Covid-19 No Basis for Pushing Back Boats, 18 April 2020, available at: https://reliefweb.int/report/malaysia/malaysia-allow-rohingya-refugees-ashore-covid-19-no-basis-pushing-back-boats; Ellis-Petersen, H., & Rahman, S.A., Bangladesh rescues hundreds of Rohingya drifting at sea for nearly two months, April 2020, available at: https://www.theguardian.com/world/2020/apr/16/bangladesh-rescues-hundreds-of-rohingya-drifting-at-sea-for-nearly-two-months; Andrews, T., Special Rapporteur on the situation of Human RIghts in Myanmar, Coordinated regional action urged to stop Rohingya deaths at sea: UN expert, OHCHR Press Release, 22 December 2022, available at: https://www.ohchr.org/en/press-releases/2022/12/coordinated-regional-action-urged-stop-rohingya-deaths-sea-un-expert] 


and persecution and caning of asylum seekers who have been allowed to disembark.[footnoteRef:41]  [41:  Amnesty International, Malaysia: Stop plans to cane Rohingya refugees and release those already imprisoned, 20 July 2020, available at: https://www.amnesty.org/en/latest/news/2020/07/malaysia-stop-plans-to-cane-rohingya-refugees-and-release-those-already-imprisoned/; Joint Action Group for Gender Equality and the Child Rights Coalition Malaysia, Malaysia not fulfilling legal obligations in treatment of refugees, 14 June 2020, available at: https://www.thestar.com.my/opinion/letters/2020/06/14/malaysia-not-fulfilling-legal-obligations-in-treatment-of-refugees ] 


19. Malaysia has failed to consider the particular needs of refugee and asylum seeker women in accordance with CEDAW Articles 1, 2, 5(a) and 12. There is poor sanitation and a lack of adequate food, water and medical care in detention, exposing them to risk of infectious disease and even death.[footnoteRef:42] Pregnant and lactating women are denied adequate access to facilities and services to meet their specific needs.[footnoteRef:43] Moreover, female detainees are subjected to SGBV and other abusive treatment while in custody and detention.[footnoteRef:44] [42:  Migrante International, Sigh of relief after mothers and toddlers detained in Malaysia arrived back in PH, 4 July 2019, available at: https://migranteinternational.org/sigh-of-relief-after-mothers-and-toddlers-detained-in-malaysia-arrived-back-in-ph-migrante-international/; Koalisi Buruh Migrant Berdaulat, The Condition of Deported Indonesian Migrants during the period of Covid-19 from Sabah, Malaysia to Indonesia in July 2019- September 2020, October 2020, available at: https://www.solidaritasperempuan.org/sub/wp-content/uploads/2021/01/Report-Koalisi-Buruh-Migran-Berdaulat.pdf; Human Rights Commission of Malaysia (SUHAKAM), Annual Report 2019, 2020, available at: https://suhakam.org.my/publications/annual-reports/; Consultation with Refugee Women conducted by  Asylum Access Malaysia on 18 December 2022]  [43:  Women’s Aid Organization, Sexual and Gender Based Violence Among Refugee communities in Malaysia: A policy brief by Women’s Aid Organization, January 2021,  available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/070/50/PDF/N1807050.pdf?OpenElement ]  [44:  Ibid; Women’s Aid Organization, Lack of UNHCR Access to Detention Centres and Violations of Children’s and Women’s Rights Underscores Need for Overhaul of Malaysia’s Refugee, December 2020, available at: Frameworkhttps://wao.org.my/lack-of-unhcr-access-to-detention-centres-and-violations-of-childrens-and-womens-rights-underscores-need-for-overhaul-of-malaysias-refugee-framework/] 


20. According to statistics revealed by the Immigration Department, between 2017 to October 2019, there were 93 deaths in Immigration detention centres, 13 of which were women;[footnoteRef:45] and between 2021 to July 2022, there were 246 deaths, 26 of whom were women.[footnoteRef:46] It is unclear how many of these were refugees. [45:  Enhancing Healthcare in Detention Centres, Forensic Seminar 2019, 19 November 2019 ]  [46:  Malaysia House of Representatives, Notification of Oral Questions, 14th Parliament Sitting, 5th term, 2nd Meeting, 28 July 2022, Question number 22, available at:https://www.parlimen.gov.my/files/jindex/pdf/JDR28072022.pdf] 



Critical questions on detention and non-refoulement

Given the vulnerability of refugee and asylum seeker women to arrest, detention, and even refoulement, in spite of the government’s representations to the contrary, will the government enact clear laws against mandatory detention of refugees and asylum seekers in order to ensure consistent and fair application of such laws and compliance with CEDAW?

Where detention of vulnerable refugees and asylum seekers (including refugee and asylum seeker women) is unavoidable, will the government, in accordance with CEDAW articles 1, 2, 5(a) and 12 and General Recommendation 32:
· ensure that adequate facilities and services which meet their specific needs are provided, including by ensuring that there is effective screening for vulnerabilities among detainees and that staff at detention centres are provided with robust training relating to the specific needs and rights of women; and 
· take active measures to eradicate SGBV and other abuse of refugee and asylum seeker women in detention, including by investigating allegations of such abuse and collecting and making publicly available gender-disaggregated data on detained female refugees and asylum-seekers and their treatment while in detention?


Given that current Malaysian law provides no statutory basis for assessing the likelihood of harm an individual faces upon removal from Malaysia to a third country; and further given that the use of discretion by Malaysian officials with regards to the removal of refugees and asylum seekers (including those who have not yet registered with the UNHCR) has resulted in breaches of the international obligation of non-refoulement, what measures will Malaysia put in place to ensure individualized assessments pertaining to the risk an individual faces upon removal to a third country before such individuals are removed?


Given the vulnerabilities of asylum-seeker and refugee girls, pregnant and lactating women, why has the government not yet adopted or implemented a policy to allow for an alternative to immigration detention for these groups and what is the government’s concrete plan to do so in line with CEDAW obligations?


Issue 3: No Formal Access to Employment (CEDAW Article 11) 

21. Refugees and asylum seekers in Malaysia have no legal permission to work, forcing refugee and asylum seeker women to seek sources of income from the informal labour market. Although the previous Human Resource Minister in a parliamentary reply asserted that the government is looking into developing a guideline on permission for refugees to work formally,[footnoteRef:47] the current administration has backtracked saying there is no decision yet on granting refugees the right to work.[footnoteRef:48] [47:  Malaysia House of Representatives, Notification of Oral Questions, 14th Parliament Sitting, 5th term, 1st Meeting, 23 March 2022, Question number 17, available at: https://www.parlimen.gov.my/files/jindex/pdf/JDR23032022.pdf]  [48:  Radhi, N.A.M., No decision yet to allow refugees to work in Malaysia, 21 December 2022, available at: https://www.nst.com.my/news/nation/2022/12/863125/no-decision-yet-allow-refugees-work-malaysia] 


22. The lack of access to safe work exacerbates vulnerabilities as refugees face unacceptable risks when travelling to and from work, and within the workplace.[footnoteRef:49] For women who are unable to access jobs within the informal sector, lack of income increases the risk of exploitation, contributes to marginalisation, and can lead to negative coping mechanisms, such as survival sex or early marriage.[footnoteRef:50] [49:  Qarssifi, W., Refugees risk exploitation, abuse in Malaysia food industry, June 2022, available at: https://www.aljazeera.com/news/2022/6/8/malaysia-refugee-food-industry-exploitation; Multistakeholder Consultation on Realising Work Rights: Strengthening Labour Protections and Addressing Workplace Exploitation of Refugees in Malaysia, Asylum Access Malaysia, 24 Aug 2022 ]  [50:  Women’s Aid Organization, Sexual and Gender Based Violence Among Refugee communities in Malaysia: A policy brief by Women’s Aid Organization, January 2021,  available at https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/070/50/PDF/N1807050.pdf?OpenElement; Multistakeholder Consultation on Realising Work Rights: Strengthening Labour Protections and Addressing Workplace Exploitation of Refugees in Malaysia, Asylum Access Malaysia, 24 Aug 2022 and Consultation with Refugee Women conducted by  Asylum Access Malaysia on 18 December 2022] 


23. The COVID-19 pandemic brought about unprecedented challenges and a sharp increase in reported incidences of labour violations against refugees - including unpaid salaries, termination without notice, and occupational safety and health hazards - all compounded on existing perilous working conditions.[footnoteRef:51] Discriminatory prohibition notices in several locations were also issued restricting refugees from obtaining work in certain sectors.[footnoteRef:52] Amidst the rising xenophobia and anti-refugee sentiment fuelled by the then government, refugees without the formal right to work faced significant threats to their livelihoods and shelter throughout the pandemic.[footnoteRef:53] [51:  According to AAM work rights programme statistics between 2019 - 2021]  [52:  Alhadiri, A., DBKL: No need for migrants to enter KL wholesale market, Malaysiakini, 23 June 2020, available at:
https://www.malaysiakini.com/news/531434; Survey Analysis & Findings on Kompleks Pasar Besar Jalan Meru, Internal Report by Asylum Access Malaysia; Annuar, A., DBKL bans refugees, unaccompanied foreigners from Selayang wholesale market, Malay Mail, 21 June 2020, available at: https://www.malaymail.com/news/malaysia/2020/06/21/dbkl-bans-refugees-unaccompanied-foreigners-from-selayang-wholesale-market/1877544; Foreign workers in PJ market ponder their fate in Malaysia, Malay Mail, July 2020, available at: https://www.malaymail.com/news/malaysia/2020/07/05/foreign-workers-in-pj-market-ponder-their-fate-in-malaysia/1881589]  [53:  Hisamudin, H.A., Don’t rent your property to illegal migrants, DBKL tells homeowners, FreeMalaysiaToday, 27 May 2020, available at: https://www.freemalaysiatoday.com/category/nation/2020/05/27/dont-rent-your-property-to-illegal-migrants-dbkl-tells-homeowners/; Razak, R., Over 100 UN cardholder refugees in KL facing eviction amid Immigration crackdown on undocumented migrants, Malay Mail,11 July 2020, available at: https://www.malaymail.com/news/malaysia/2020/07/11/over-100-un-cardholder-refugees-in-kl-facing-eviction-amid-immigration-crac/1883580] 


24. In a recent consultation with refugee women from various communities, women who have no legal rights to work are unable to afford necessities to survive or send their children to school. Those who can find some informal work receive a lower pay, face harassment, and various labour violations due to their lack of status.[footnoteRef:54]  [54:  Consultation with Refugee Women conducted by  Asylum Access Malaysia on 18 December 2022] 


25. Although the government has initiated pilot projects for UNHCR card holders to work in the past,[footnoteRef:55] only a handful of refugee men were allowed to be a part of this program and there has been no published evaluation of these pilot projects. Pursuant to CEDAW Article 11, failure to take appropriate measures to eliminate discrimination against women in the field of employment could constitute discrimination. General Recommendation 32 further provides that refugee and asylum seeker women should be offered sources of livelihood and employment opportunities.[footnoteRef:56] [55:  In March 2017, the government began a pilot program to allow 300 Rohingya UNHCR card-holders to work in the plantation sector, The Sun Daily, 2 February 2017 (n 6); Malaysiakini 4 April 2017 (n 6)]  [56:  General Recommendation 32 (n 9) paragraph 33] 


Critical question on formal access to employment 

Given its obligations under CEDAW Article 11 and General Recommendation 32, will the government commit to implementing the right to access formal employment to all refugees without restrictions to gender and sectors, in order to reduce the levels of vulnerability and risks of exploitation refugees and asylum seekers face, particularly women?


Issue 4: Lack of Access to Affordable and Appropriate Healthcare (CEDAW Article 12)
[bookmark: _heading=h.gjdgxs]
26. In accordance with CEDAW Article 12 and General Recommendation 32, the Malaysian government is responsible for ensuring that refugee and asylum seeker women have adequate access to healthcare.[footnoteRef:57]  [57:  ibid] 


27. In Malaysia’s response to the Concluding Observations and sixth periodic report, it is highlighted that refugees with UNHCR documentation are given a 50% discount on fees.[footnoteRef:58] However, with the doubling of the overall fees for foreigners in 2016,[footnoteRef:59] the cost of healthcare services is still inaccessible to most, even with the discount. Refugee women in particular face significant challenges with the exorbitant costs related to delivery.[footnoteRef:60] The discount also does not extend to undocumented asylum-seeker women pending registration with UNHCR. Refugees and asylum seekers are also unable to access medical insurance.    [58:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Information received from Malaysia on follow-up to the concluding observations on its combined 3rd to 5th periodic reports, 16 February 2021, para 111, CEDAW/C/MYS/FCO/3-5, available at: https://digitallibrary.un.org/record/3904297?ln=en; UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, para 93, CEDAW/C/MYS/6, available at: https://digitallibrary.un.org/record/3978685?ln=en]  [59:  Foreigners seeking admission to third class wards in public hospitals will be required to pay RM1,400 for medical admission, and RM2,800 for surgical admission or obstetrics and gynaecology. Ministry of Health, Guidelines on Fee collection for Foreigners, 2014, available at: https://stg.moh.gov.my/index.php/database_stores/store_view_page/10/354]  [60:  Foreign women seeking delivery at public hospitals will be required to pay minimally RM 2,800 deposit prior to admission. Estimated costs for the first antenatal visit will minimally be around RM553 and the subsequent antenatal care minimally RM108. Estimated costs for normal delivery is around RM4,800 and caesarean around RM10,000 (UNHCR Malaysia, Health Services: Child Birth in Malaysia, available at: https://refugeemalaysia.org/support/health-services/)] 


28. In Malaysia’s response to the Concluding Observations, it is also highlighted that efforts have been undertaken with NGO partners to set up clinics through the Qatar Fund for Development (QFFD), particularly improving access to primary care services and vaccination for children.[footnoteRef:61] While these efforts are commendable, it is important to note that there are only a handful of such clinics serving the entire refugee population, which is insufficient and not feasible in the long term. These clinics also do not provide important access to secondary and emergency care which remains inaccessible to most refugees because of the high cost.    [61:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Information received from Malaysia on follow-up to the concluding observations on its combined 3rd to 5th periodic reports, 16 February 2021, para 112, CEDAW/C/MYS/FCO/3-5, available at: https://digitallibrary.un.org/record/3904297?ln=en] 


29. Refugee and asylum seeker women and girls also face challenges related to fears of arrest and detention due to a lack of legal status and the current Ministry of Health directive (Circular 10) on reporting undocumented persons.[footnoteRef:62] This reporting of undocumented persons was further expressly highlighted in Malaysia’s sixth periodic report to the CEDAW committee as action being in line with related domestic  laws of the country.[footnoteRef:63] This lack of separation between public health and immigration  has caused many to avoid seeking treatment.[footnoteRef:64] This additionally poses a public health concern and additional barriers for pregnant refugee women who delay seeking prenatal care as a result.[footnoteRef:65] Survivors of SGBV similarly face challenges in accessing specialist care, legal support and welfare services in One Stop Crisis Centres.[footnoteRef:66] During the COVID-19 pandemic, the Malaysian government continued to arrest and detain undocumented persons (which include refugees and asylum seekers) who had come forward for COVID-19 testing and treatment.[footnoteRef:67]  [62:  Ministry of Health, Guidelines on Reporting Illegal Immigrants seeking Treatment at Government Hospitals and Clinics, Circular 10/2001, available at: https://stg.moh.gov.my/index.php/database_stores/store_view_page/10/127]  [63:  UN Committee on the Elimination of Discrimination Against Women (CEDAW), Sixth periodic report submitted by Malaysia under article 18 of the Convention, due in 2022, 16 May 2022, para 95, CEDAW/C/MYS/6, available at: https://digitallibrary.un.org/record/3978685?ln=en]  [64:  Médecins Sans Frontiéres, COVID-19 demonstrates the harm of exclusion to healthcare; Malaysia should repeal Health Circular 10/2001, 24 March 2020, available at: https://msf-seasia.org/blogs/18851; Loganathan T, Rui D, Ng CW, Pocock NS (2019) Breaking down the barriers: Understanding migrant workers’ access to healthcare in Malaysia. PLOS ONE 14(7): e0218669. https://doi.org/10.1371/journal.pone.0218669]  [65:  Hkawng, J.T. & Fishbein, E., In Malaysia undocumented women fear arrest during pregnancy, NewNaratif, 22 February 2021, available at: https://newnaratif.com/in-malaysia-undocumented-women-fear-arrest-during-pregnancy/]  [66:  Loganathan, T., Chan, Z. X., de Smalen, A. W., & Pocock, N. S. (2020). Migrant women’s access to sexual and reproductive health services in Malaysia: A qualitative study. International Journal of Environmental Research and Public Health, 17(15), 5376. https://doi.org/10.3390/ijerph17155376 ; Women’s Aid Organization (WAO). (2021). Sexual and Gender-based violence among refugee communities in Malaysia: A policy brief by Women’s Aid Organization.]  [67:  Zack, J., Immigration Dept continuing operations, arrests despite MCO, says DG, The Star, 28 April 2020, available at:  https://www.thestar.com.my/news/nation/2020/04/28/immigration-dept-continuing-operations-arrests-despite-mco-says-dg; Govt to send illegal immigrants identified in areas under EMCO to immigration facilities, The Sun Daily, 29 April 2020, available at: https://www.thesundaily.my/local/govt-to-send-illegal-immigrants-identified-in-areas-under-emco-to-immigration-facilities-EM2349240; Verghis S, Pereira X, Kumar AG, Koh A, Singh-Lim A. COVID-19 and Refugees in Malaysia: An NGO Response. Intervention 2021;19:15-20, Available at: https://www.interventionjournal.org/text.asp?2021/19/1/15/312713] 


30. Although it is asserted in Malaysia’s sixth periodic report that maternity,  family  planning  and  reproductive  health-care is provided to all regardless of nationality and income level, most refugee and asylum seeker women and girls still face major practical obstacles to accessing these services due to lack of interpretation, high cost, and security.[footnoteRef:68] Other barriers also include discrimination and a lack of empathy among healthcare workers, and the lack of State support for child protection issues particularly related to child marriages and teenage pregnancy.[footnoteRef:69] There is also limited disaggregated data available on the prevalence of access to treatment, maternal mortality rates, and child vaccination rates for asylum seeker and refugee women and girls in Malaysia. [68:  Consultation with Refugee Women conducted by  Asylum Access Malaysia on 18 December 2022]  [69:  Chuah, F.L.H., Tan, S.T., YEO, J., Legido-Quigley, H., The health needs and access barriers among refugees and asylum-seekers in Malaysia: a qualitative study, 2019, International Journal for Equity in Health, available at: https://equityhealthj.biomedcentral.com/articles/10.1186/s12939-018-0833-x;  Rajaratnam, S., & Azman, A., Refugee and Asylum Seeker Women's Experiences with Healthcare and Social Environment in Malaysia, Int J Environ Res Public Health, 27 May 2022, 19(11):6542. doi: 10.3390/ijerph19116542. PMID: 35682126; PMCID: PMC9180691, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9180691/
] 


Critical question on access to appropriate and affordable healthcare

Given obligations under Article 12, what concrete measures will the Government take to ensure that firewalls are put in place, delinking the access to healthcare from enforcement of immigration rules, to ensure all refugee and asylum seeker women are able to safely access affordable public health care without fear of arrest and detention, in particular critically important family planning and reproductive health services, especially in situations of emergency?


Given the practical obstacles refugee and asylum seeker women face in accessing maternal healthcare, what is the current maternal mortality rates and child vaccination rates specifically for refugee and asylum seeker women and children, and what efforts are being undertaken to ensure women have access to safer and affordable antenatal, delivery, and postnatal care in line with CEDAW Article 12(2)? 




What concrete steps will the government take to address barriers that prevent refugee women and girls from accessing specialist care, legal support and welfare services in One Stop Crisis Centres ?


Given the limited reach of QFFD clinics providing vaccination for refugee children, what concrete steps will the government take to increase access to free vaccinations in accordance with the national immunisation schedule and the public health system?
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