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15 March 2013

¨

Comments by:

The Documentation and Advisory Centre on Racial Discrimination (DACoRD) on Denmark’s
Fifth periodic reports submitted by States parties under articles 16 and 17 of the Covenant on Economic, Social and Cultural Rights (ESCR) – REPORT E/C.12/DNK/5.
DACoRD Comments regarding ESCR article 2

With regard to ESCR article 2 the Danish Government has stated in the Fifth periodic report;

“The International Covenant on Economic, Social and Cultural Rights is a relevant source of law in Denmark and the Covenant is applied by the Danish courts and other law-applying authorities, see inter alia fourth State Party report, para. 50. Although the Covenant has not been incorporated into Danish law, Denmark thus fully respects the provisions of the Convention. Please also see Denmark’s latest periodic report on the International Covenant on Civil and Political Rights (CCPR/C/DNK/5) and on Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT/C/81/Add.2).” (page. 3)
The Committee seems to need some clarification on this and have asked two additional questions:
1. Please clarify the ways in which citizens can invoke the rights contained in the Covenant, now that the State party has chosen not to incorporate the provisions of the Covenant into domestic legislation.

2. Please provide an update on the way the rights contained in the Covenant are applied by courts and other judicial and administrative bodies in the State party.

DACoRD would like to add the following comments with regard to the lack of incorporation of the Covenant:

1. The Committee on the Elimination of all forms of Racial Discrimination (CERD) and the Human Rights Committee has in several concluding observations encouraged the Danish government to reconsider its decision from 2002 not to incorporate the UN Human Rights Conventions in the domestic legal order, in order to give full effect to the provisions of these international instruments (ICCPR, CEDAW, ICERD, CAT etc)

2. The Danish Government has again and again stated that these Conventions are relevant sources of law and are applied by the courts and other law applying public authorities, and therefore the Government does not consider it legally necessary to incorporate these Conventions. With regard to ICERD it was even said that the incorporation was not “politically desirable”

3. The Government does not offer any insight into why it is not politically desirable to incorporate that Convention. The Government merely reiterates that the method of implementation is immaterial and that unincorporated conventions “can be and are in fact applied by Danish courts and other law-applying authorities, which is also clear from printed case law.“

4. DACoRD fails to see a convincing application of the Convention in practice, and notes that there might be some practical differences, however, in the way the question is considered in reporting to international monitoring bodies and in everyday, domestic life. DACoRD notes that is a persistent claim by the Danish authorities that incorporation only is of only pedagogical and psychological effect. The Government may, however, admit – as it did in its 3rd report to CCPR that incorporation would be of informative value to the citizens.

5. The subject is addressed in some detail in the Danish core document, dated 20 April 1995, where it is stated:

103. Denmark has a "dualist" system under which international agreements to which Denmark becomes a party are not automatically incorporated into domestic law. When Denmark wishes to adhere to an international agreement it must, therefore, ensure that its domestic law is in conformity with the agreement in question. It is, however, not disputed that international law, including conventions, a relevant source of law in Denmark. Provisions of human rights conventions are accordingly applicable before the Danish courts and administrative authorities. 

104. During the late 1970s and the 1980s a debate took place in Denmark about the status of certain human rights conventions in Danish law, including the International Covenant on Civil and Political Rights and the European Convention on Human Rights (ECHR) due to these treaties' special character as human rights treaties as opposed to other international agreements. The impact of the ECHR in the legislative process and before domestic courts was rather limited for a long period and it was cast into doubt whether the dualist approach hindered effective use and appliance of the ECHR before domestic courts. ...The ECHR is incorporated as an ordinary statute.... thereby generating a high degree of awareness of the human rights principles. The incorporation can be seen as having mainly psychological consequences by opening the eyes of the legal practitioners of the ECHR and the convention organs and improving the possibility of the national judges of having a human rights-updated level of protection in domestic courts decisions.

6. Prior to this Denmark had argued in an individual communication, that the ICCPR might be argued before the courts:
.

"4.4.
The State party also observes that the courts may directly rule on the alleged violations of Denmark's international obligations under the International Covenant on Civil and Political Rights. It concludes that, as the author failed to submit his complaint to the Danish courts, the communication is inadmissible under articles 2 and 5, paragraph 2(b), of the Optional Protocol."

7. A claim that the Convention can not only be applied by the Danish Court, but must be applied, was is further stressed in mandatory language in the 14th Danish periodical report to the Committee on the Elimination of Racial Discrimination:

"258.
Thus the Danish authorities must apply the provisions of the Convention in connection with the interpretation and the application of Danish Law."

8. In actual practice, however, the situation may be somewhat different. This can be seen both when the Crown counsel argues in Court that the Convention is not incorporated into Danish law, and in the fact that actual court practice applying non-incorporated Conventions is rare – even when parties has made submissions based upon them. DACoRD continues to be of the opinion that the Convention is not being applied by the authorities in the same manner as it would be, if the Convention had been incorporated. The situation is similar to the description by the Government in the core document, para. 103, above, of the rare application by the European Convention on Human Rights before incorporation.

Consequently, DACoRD would recommend that the Committee should again stress the need for the incorporation of the Covenant into Danish law and ask the Danish government whether it is the opinion that such incorporation of ESCR is not “politically desirable” as seems to be the case with ICERD.  
DACoRD would also like to recommend the Committee to ask about the lack of ratification of the optional protocol to ESCR in order to allow individuals to file individual Communications to the Committee.
Article 11 
Starting allowance 

9. In para 18 of its 2006 Concluding observations the Committee recommended that Denmark reviewed its policy on social benefits for persons ‘newly’ arrived in Denmark. The Committee expressed concern that the State policy mainly affected foreign nationals – even if it formally applied both to citizens and non-citizens.

10. DACoRD had reported in June 2008 under Art. 2 (c) on the amendment in 2002 of the Act on an Active Social Policy
 and the Act on Integration
, Under the amendments distinctions were introduced to reduce the ordinary social assistance ‘cash benefit allowance [kontanthjælp] for persons who had not resided lawfully in Denmark for at least 7 out of the preceding eight years. Persons who did not meet the residence requirement, but otherwise satisfy the conditions laid down by the regulations, would be entitled to a starting allowance benefit [starthjælp] which was a lower cash benefit allowance than the ordinary cash benefit allowance. Families receiving the starting allowance had at their disposal only between 56 and 73 per cent of the amount of money deemed necessary to live on as a discount budget in Denmark.

11. In DACoRD’s submission we cited the criticism from both Amnesty International and UNHCR recalled article 23 of the 1951 Convention relating to the Status of Refugees, which provides for the “same treatment with respect to public relief and assistance as is accorded to their nationals”.

12. DACoRD further recalled the Conclusions by the European Committee on Social Rights from 2004 where it is noted on page 20 of the report: “The Committee also notes that section 11 of the Act on an Active Social policy henceforth applies a distinction between “assistance allowance” and “starting allowance”. <…> Although the residence requirement in principle applies to Danish nationals and foreign nationals (except, where applicable, EU/EEA nationals), the Committee considers that the requirement in practice restricts access of foreign nationals to assistance to a much larger extent. It therefore amounts to indirect discrimination, which is not in conformity with the Charter.”

13. Responding to the Committees recommendation the former Government in its Periodic Report indicates that it is the intention to uphold the starting allowance. The former Government further informs that the High Court, Eastern Division in a judgement of 24 April 2009 had held that the challenged provision did not violate any international Convention.

14. The former Government did not inform the Committee that the High Court judgement was appealed to the Supreme Court on 10 June 2009. Who agreed with the High Court, Eastern Division. Consequently the case is now pending at the European Court for Human rights. The plaintiff in the case is a refugee. 
15. In the pleadings in the case the appellant has shown that 90% of the recipients
 of the starting allowance are foreigners. This is not contested by the Crown counsel, acting both for the Ministry and the municipality. 

16. DACoRD continues to be of the opinion that the legislative amendment was intended to exclude residents in Denmark from equal access to social benefits on the basis of national or ethnic origin, and that it is mainly foreigners who are affected by the rule. Even if the former Government in the explanatory remarks to parliament – also cited before the High Court – maintained the formal view, according to which the rule also applied to Danish citizen, the former Government has recently shown a more favourable inclination to change the rule in relation to Danish citizens.

17. The current political wing in government has removed the starting allowance, but if the former political wing regains power, which they most likely will at the next election, they will without doubt reintroduce the starting allowance.

Under article 11 we would urge the Committee to make recommendations concerning the starting allowances and the possible reintroduction


Article 13.

Mother Tongue teaching and education

18. In para 19 of the 2006 Concluding observations the Committee regretted the repeal in 2002 of the municipalities’ obligation to provide economic support for mother tongue teaching to bilingual students – if the students did not come from Europe (the E/EES countries) or from the Faroe Islands or Greenland. The Committee recommended a review by the State party in this area. The Government it its response merely stated that in distinction to the mentioned student groups, “the same reasons for giving mother tongue tuition do not apply to other bilingual children(Report, para. 161). The government did not ask if there was the same substantial reason from the perspective of fundamental human needs in personal and educational development and personal identity formation was the same substantive reason to offer mother tongue instruction. Accordingly, the government did not address the question if the differentiation between the children from the concerned groups therefore was based on objective criteria and accordingly was proportionate to the pursuit of a legitimate aim. DACoRD believes that this is the critical question to be answered, and that the distinction therefore constitutes discrimination. The government further noted that it did not prevent municipalities and private organizations from funding such instruction. (para. 162)

19. In order to get an overview of the effect of the repeal in 2008 the Documentation and Advisory Centre on Racial Discrimination (DACoRD or DRC) carried out a mapping of the instruction in the mother-tongue in the Danish School System. The survey consisted of a questionnaire directed to the 98 municipalities of the country and interviews with 40 parents to learn their reasons for having their children follow instruction in the mother-tongue.
 The report notes that from 1975 and until the change in legislation in 2002 instruction in the mother-tongue had been offered on equal terms irrespective of country of origin to all bilingual children for 3-5 hours a week.
20. As a result of the change in legislation in 2008 approximately 62.000 bilingual children of third country origin have lost the right, which they previously had, to develop their mother-tongue as an integral part of the public educational system. Through the legislative change it was left to the individual municipality to decide whether this group of pupils should be offered instruction in their mother-tongue on a par with children from EU/EES countries, the Faroe Islands and Greenland. The negative implications for the largest group of bilingual children did not, however, appear from the revised law.
 The revised law only specifies which children continues to have the right to government supported instruction in their mother-tongue – a right which is secured to them through Directive 77/486/EEC along with children from Greenland and the Faroe Islands.

21. The mapping demonstrated among other things that the possibility for bilingual children to receive publicly supported instruction in the mother-tongue varies tremendously depending on which municipality the family lived in.
22. The DACoRD survey shows, however, that by far the largest number of municipalities has chosen to follow the government downgrading of instruction in the mother-tongue. At the national level the result of the mappings reveals:
· 5 of the total 98 municipalities have offered instruction on equal terms to all bilingual pupils during the school year 2007/08. That is the case in the municipalities of Copenhagen
, Vordingborg, Randers, Frederikshavn and Vallensbæk.

· 10 municipalities have to a certain extent offered instruction to all minority students irrespective of language. That means e.g., that the instruction is offered on equal terms up until the 3rd or 5th grade, after which point minority students with a non-European language no longer can receive publicly financed instruction in the mother-tongue or may receive instruction against a fee, whereas children from EU/EES countries are entitled to government funded instruction in the mother-tongue throughout their schooling.

· The remainder of the municipalities has either provided instruction to a smaller number of students from EU/EES countries and from the Faroe Islands and Greenland or not provided any instruction at all.

During the school year 2007/08 a total of approximately 5000 minority pupils has been taken part in publicly financed instruction in the mother-tongue, amounting to about 7 per cent of the pupils having a different mother-tongue than Danish. Out of these about 2.800 were residents in Copenhagen, the largest municipality in the country. I 1997 a survey showed that about 41 per cent of the students having a minority language background received instruction in their language.
 In other words, there is a strong decline in the development of bilingual competences among minority students in Denmark, if we consider the education that takes place within the public education system.

The revised legislation results in quite arbitrary results of which one example may be mentioned:

If a family having Spanish as its mother-tongue moves to Greve the opportunity to receive education in the mother tongue depends on whether the child/children speak Spanish, because the parents derives e.g. from Peru or from Spain. If they come from Spain the child/ children will be offered government funded instruction in the mother-tongue throughout the entire schooling period in their own municipality. If the parents are from Peru, the child/children will not be given the offer. If the family had moved to Copenhagen on the other hand the child/children would have been offered publicly financed instruction in their mother tongue up until and including 5th grade no matter whether the parents come from Spain or Peru. After 5th grade, however, the parents will have to pay if the family comes from Peru, but not if it comes from Spain.
23.    In the survey the 40 interviewed parents state three main reasons for finding that education at a high level in the mother-tongue is important:
· The possibility of the parents for bringing their children up and forming them to citizens in Denmark is closely connected to the children and parents being able to communicate in a language, where the adults can maintain their role as parents.

· The children’s possibilities for achieving good educational results – becoming good in Danish as well as other subjects are closely connected to their self-esteem and identity as bilingual and bicultural.

· The benefit for society from the actual linguistic and cultural profusion becomes positive, when children and young persons grow competent at a high level to enter into societal institutions and the private labour market with linguistic abilities both in the mother-tongue and in Danish and with the knowledge and cultural heritage, which is connected to the mother-tongue.

24. Those parents who have contributed to the survey conceive their children’s bilingualism as a resource, and they refuse to reject their linguistic and cultural heritage as a pre-condition for being Danish.
25. According to the parents the government’s downgrading of the mother-tongue instruction has had negative impact on practice in the schools and educational institutions in several ways. The parents have experiences with institutions and schools prohibiting children and young persons to speak their mother-tongue in class or at the school. It means that the children are deprived of those learning strategies that are regularly used by children with several languages whereby they tie new knowledge to the knowledge they possess both in their mother-tongue and in Danish. By such prohibitions schools and institutions in other words impair the possibilities of minority children to acquire new knowledge, even if a prohibition is often justified with the opposite. Beyond that parents recount that it has consequences to their children’s sense of identity and self-esteem when the language they speak in their family is criminalized in this way in the school. It makes the children feel embarrassed and to feel contempt for their origin – or in the case of some contempt for the society that debases their family’s linguistic and cultural practice. On this basis some of the parents believe that the current problems of reducing drop-outs from youth educations and some of the problems with criminality among young persons with an immigrant background can be tied to the downgrading of the minority mother-tongue in the school. A mother stated e.g.: “Those 500.000 DKR they have used for mother-tongue instruction [in the municipality, ed.ann.] They are earned, for they have gained some young children, who move on. They are not lost on the ground. When you think of the costs... In 2-3 months you can spend half a million on a young person, for whom things are going badly.” 
26. The Governments efforts to address the problem of low performance of bilingual students compared to their ethnic Danish classmates are presented in para. 152ff. Most initiatives of the Ministry of Education the Task Force mentioned in para. 156 of the Government Report to aid local authorities and schools in their efforts to help bilingual students benefit more from their schooling is preoccupied with advanced and obligatory linguistic tests from pre-school age 3 and up, and binding goals measuring student performance in national tests. Assimilation is confused with integration. A recent review of the effect of integration efforts in the municipality of Copenhagen shows that average grades of bilingual students in the public schools compared to monolingual Danish classmates have dropped from 92 percent in 2006 to now 86 percent.

27. The State party has decided to use 30 millions Dk.kr. in the period august 2013 - august 2014 to conduct a survey whether it improves the bilingual child’s learning skills when they are being taught their mother tongue. 
28. We would like the committee to ask Denmark if a positive result of the survey will make the State party change the obligation to offer bilingual children with languages spoken in countries outside EU from voluntary to obligatory.

Under article 13 we would urge the Committee to make recommendations concerning making teaching all bilingual children their mother tongue obligatory.

article 15

National minority status to the Romani people in Denmark

29. The State party in Denmark still doesn’t accept the Romani people as a national minority in Denmark despite the Romani people’s request. The State party argues that before the Romani people came to Denmark in the 1960s and 1970s to work, the State party can’t find sufficient historical written documentation, showing a presence of a Romani settlement in Denmark for a longer period, thereby obtaining one of the criteria to be considered a national minority in Denmark according to the Danish state.


30. It is however a fact that until 1950, the Romani people were not allowed to settle down in Denmark, which could easily explain the lack of written proof of a Romani settlement in Denmark before 1960. Since the Romani people have been persecuted in all of Europe in the last 500 years, it is therefore highly plausible that the Romani people have done all they could to stay anonymous.


31. Considering the fact that all countries surrounding Denmark have accepted the Romani people as a national minority, despite the fact one should think they have the same preconditions regarding written proof of a Romani settlement in their country as the Danish state, we would like the Committee to ask Denmark why they think it is plausible the Romani people apparently have been avoiding Denmark to such a degree that Denmark as the only country amongst Norway, Sweden, Finland, Germany and the Netherlands don’t accept the Romani people as a national minority? 

Under article 15 we would urge the Committee to make recommendations concerning accepting the Romani people as a national minority in Denmark.
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�  “Since it is not considered legally necessary, the Government does not find it politically desirable either.” (CERD/C/DEN/18-19 para. 24f).


�	Com. No. 397/1990, P.S. v. Denmark, Decision of 22 July 1992, Report of the Human Rights Committee, 47 GAOR Suppl. 40 (A/47/40), p. 395, at 399; inadmissible for lack of exhaustion of domestic remedies.


� 	Bill No. 361 of June 6 2002


� 	Bill No. 364 of June 6 2002 


� 	According to budget indexes from the Bureau of Information for Consumers – Forbrugerinformationen. Forbrugerinformationen is an administration under the jurisdiction of Ministry for Family and Consumer matters. www.forbruger.dk


9	� HYPERLINK "http://www.coe.int/t/e/human_rights/esc/3_reporting_procedure/2_recent_conclusions/1_by_state/ Denmark_XVII-1.pdf" ��http://www.coe.int/t/e/human_rights/esc/3_reporting_procedure/2_recent_conclusions/1_by_state/ Denmark_XVII-1.pdf� 


� 	The figure remains stable in tabulation for the years 2003-2006 in a report prepared by Amnesty International, Starthjælp – når staten diskriminerer [Starting Allowance – when the State discriminates], Copenhagen, Nov. 2007, p. 10. For the year 2006 recipients counted 249 persons with Danish background (6%) and 3.659 individuals (94%). The relative distribution for all the years remain stable, while the absolute numbers show growth: 2003: 1998 for persons not of Danish background, 2004: 3392, 2005: 3802 and 2006: 3659. Thus, the figures does not support the contention of the Government in para. 125f of the report, that the starting allowance “help”. Furthermore, persons of non-Danish background remain longer on the lower starting allowance, than persons of Danish background: 61-62 percent of recipients are foreigners of Western and non-Western country background compared to 39 percent of persons of Danish background (ibid, p.11). 


� 	Danmark har ondt i modersmålet, En kortlægning af kommunernes modersmålsundervisning i skoleåret 2007/08 [Denmark: Mother-Tongue Instruction is suffering - A survey of the Municipalities’ Instruction in the Mother-Tongue in the School Year 2008/09] – The report  and a summary in 6 languages, incl. English, is available at the DACoRD home page, � HYPERLINK "http://www.drcenter.dk" ��www.drcenter.dk� under the heading “Nyheder/news in Nov. 2008 (The main report) and May 2009 (Summaries).


�  Danish Law Gazette (Lovtidende) 2002, No. 618 of 22 July 2002.


�  Evas Skjulte Børn, Phd. Thesis, B. Kristjansdöttír, 2006. 


�  From the school year 2008/09 the municipality of Copenhagen decided, however, that bilingual pupils could receive instruction in the mother-tongue on equal terms up to and including the 6th grade. After that grade parental payment is charged of students from 3rd Countries, while children of EU/EES citizens continue to be offered publicly financed instruction.


�  The policy of the municipality of Fanø also gives equal opportunity to the student group, but had no pupils that year who wished to take part in mother-tongue instruction.


�   Kommunerne og de tosprogede elever, Udviklingscentret for undervisning og uddannelse af tosprogede børn og unge, UC2, 1997. At the relevant time there were approx. 39.000 bilingual pupils in Denmark.


� 	Politiken, 19 June 2010, 1 Section p. p.
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