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[bookmark: _Toc92473130]Introduction 
1. ICCL’s submission to the Committee provides information on outstanding issues from the previous cycle missing from the State report along with some additional issues that we consider are relevant to the Committee’s mandate. ICCL will submit a more detailed shadow report before the Review of Ireland’s Fourth periodic report (hereinafter the “Review”). 
2. Ireland’s exponential growth in GDP[footnoteRef:1] over the years since it adopted ICESCR has not translated into a greater realisation of economic, social and cultural (ESC) rights.[footnoteRef:2] The State is obliged under ICESCR to take steps towards the progressive realisation of ESC rights ‘to the maximum of available resources’[footnoteRef:3]. ICCL stresses that this word “progressive” does not excuse an extreme lag in realising socio-economic rights in Ireland and the State’s progress should, but has not to date, move expeditiously.[footnoteRef:4] This realisation of rights still has huge margins of expansion including inter alia the right to housing, the right to both physical and mental health, gender equality, access to reproductive care and redress for institutionalised forced labour, forced family separation and adoption. Further, marginalised groups such as asylum seekers, Travellers, Roma and persons with disabilities still do not enjoy equal protection of their ESC rights in law or in practice. [1:  Ireland is one of the OECD’s fastest growing economies, see more here.]  [2:  For example, Joanne McCarthy “Ireland worst country in western Europe to have a disability”, Irish Times, 9 January 2020.]  [3:  The International Covenant on Economic, Social and Cultural Rights (hereinafter the “Covenant”/”ICESCR”), Article 2(1).]  [4:  See for example General Comment No. 3, CESCR, The Nature of States Parties Obligations (Art. 2 para. 1) UN Doc. E/1991/23, 14 December 1990; Liam Thornton, “Socio-Economic Rights and Ireland” in Suzanne Egan (ed.) International Human Rights: Perspectives from Ireland (Dublin: Bloomsbury, 2015), p.6.] 


[bookmark: _Toc92319011][bookmark: _Toc92369080][bookmark: _Toc92371278][bookmark: _Toc92387366][bookmark: _Toc92387464][bookmark: _Toc92453209][bookmark: _Toc92473131]The Covid-19 pandemic and ESC rights
3. The pandemic exacerbated the growing inequalities in Irish society. While those who could transitioned to working from home, those in low-income jobs were compelled to work on the frontline often without paid sick leave[footnoteRef:5] during the strictest lockdowns seen in Europe.[footnoteRef:6]  [5:  There is no statutory sick pay in Ireland but it is “hoped” to be brought in this year, see Martin Wall “Government’s ‘pandemic dividend’ to include flexible working, statutory sick pay”, Irish Times, 24 September 2021.]  [6:  Paul Cullen, “Ireland had EU’s most stringent lockdown this year, analysis finds”, Irish Times, 7 May 2021.] 

4. ICCL recognises the steps taken during the State’s response to the pandemic to protect a range of economic and social rights, in particular in the areas of housing, health and income maintenance.[footnoteRef:7] Many of the measures introduced during the pandemic response can be regarded as progressive steps to protect ESC rights, in particular the right to a decent standard of living, the right to housing and the right to health.[footnoteRef:8] However, the State’s decision to not continue some of these initiatives renders them ineffective in the medium to long-term realisation of rights.[footnoteRef:9] The pandemic has shone a light on a systematic failure to provide all people in Ireland their ESC rights.  [7:  See for example ICCL, “Human Rights in a Pandemic”, May 2021, p. 69. ]  [8:  These included legal protection for people at risk of eviction, additional financial support for those who lost their jobs, and ensuring the availability of sufficient healthcare for all people in Ireland through leasing private hospitals and relaxing the application of the exclusionary habitual residence condition. Significant steps were also taken to assist vulnerable homeless people with adequate housing and provide people who use drugs with efficient access to essential health services. ]  [9:  For example the decision to stop leasing private hospitals, see Martin Wall, Harry McGee, “Private hospitals ‘takeover’ by State will not be extended past June”, Irish Times, 29 May 2020.] 

5. [bookmark: _Toc92319012][bookmark: _Toc92369081][bookmark: _Toc92371279][bookmark: _Toc92387367][bookmark: _Toc92387465]Some key areas affecting the degree of fulfilment of obligations under the Covenant[footnoteRef:10] are highlighted below. However, this list is non-exhaustive given ICCL’s limited mandate and the myriad of ESC issues. Given ICESCR’s focus on the remedy of legislative measures[footnoteRef:11] and how currently ESC rights are only justiciable via the Constitution, ICCL suggests that the Review should focus on legislation and constitutional reform.  [10:  ICESCR, Article 17(2). ]  [11:  ICESCR, Article 2(1).] 


Data collection 
6. Despite the clear recommendation in the last cycle[footnoteRef:12] the State Report does not respond to the recommendation on data collection nor does it present disaggregated data as requested.[footnoteRef:13] Disaggregated data collection in all areas is inadequate in Ireland. [12:  CESCR, Concluding observations on the third periodic report of Ireland, E/C.12/IRL/CO/3, 8 July 2015, (Hereinafter “Concluding Observations, 2015”), para. 6.]  [13:  CESCR, Fourth periodic report submitted by Ireland under articles 16 and 17 of the Covenant, E/C.12/IRL/4, 26 February 2021, (hereinafter “State report”).] 

· [bookmark: _Toc92319013][bookmark: _Toc92369082][bookmark: _Toc92371280][bookmark: _Toc92387368][bookmark: _Toc92387466]Ask the State to explain why this 2015 recommendation was not followed.
Domestic application of ICESCR in Ireland 
7. The Committee has reiterated in the first three reviews of Ireland its recommendation that Ireland incorporate ICESCR into domestic law.[footnoteRef:14] This has not yet happened. Nor have the Superior courts been referring to and utilising ICESCR in their judgments or to uphold rights.[footnoteRef:15] There are no “significant justiciable dimensions”[footnoteRef:16] of ESC rights in Ireland. ICCL is deeply concerned about the lack of justiciable remedies for ESC rights and how the State has not offered a reasonable explanation as to why this is this case. [14:  Concluding Observations, 2015, para. 7; CESCR, Concluding Observations on the second periodic report of Ireland, UN Doc. E/C. 12/1/Add. 77, 05 June 2002, para. 12; CESCR, Concluding Observations on the first periodic report of Ireland, UN. Doc. E/C./12.1/Add. 35, 14 May 1999, para. 9.]  [15:  The only references to ICESCR to date by Superior Court Judges were twice by the High Court in S. I. v The Minister for Justice, Equality and Law Reform [2007] IEHC 165 (Finlay Geoghegan J.) and  K.R.A. and B.M.A. (A minor suing by her mother and next friend K.R.A.) v The Minister for Justice and Equality [2016] IEHC 289, para. 63 and once by the Supreme Court in A.B.M. and B.A. v The Minister for Justice and Equality, [2020] IESC 55 McKechnie J, para. 217. However, these were merely references to the rights contained in the and not the application of ICESCR. ]  [16:  CESCR, General Comment No. 9, The Domestic Application of the Covenant, UN Doc. E/C.12/1998/24, 03 December 1998, para. 10. ] 

8. In their response to the List of Issues for the last cycle the State referenced the fact that Ireland is a dualist state and that there are unenumerated constitutional rights.[footnoteRef:17] While some ESC rights can sometimes be protected via the constitution, this is not satisfactory as it does not protect the extensive set of rights under the Covenant. ICCL is not aware of the State conducting any genuine exploration as to how best to protect ESC rights within the Irish domestic framework. Being a dualist State is not a complete barrier to incorporating international human rights treaties into law, it simply needs to be done through legislation. ICCL is concerned that the legal protection of ESC rights is weak in Ireland. [17:  CESCR, Reply of Ireland to the List of Issues in relation to its third periodic report, E/C.12/IRL/Q/3/Add.1, 8 April 2015, p.1.] 

9. In terms of training on ESC rights, the Judicial Council[footnoteRef:18] was established pursuant to the Judicial Council Act 2019.[footnoteRef:19] The Council’s role is to provide judicial training and this should include ESC rights. The State ought to ensure the Council has adequate funding to fulfil its mandate.[footnoteRef:20]  [18:  See the Judicial Council website here.]  [19:  The Judicial Council Act 2019.]  [20:  This was a concern raised in a seminar co-organised by ICCL on judicial education and training on 17 September 2021. Some of the presentations from this event are archived here. ] 

10. Ireland signed but has yet to conclude the ratification process of the Optional Protocol to ICESCR.
11. Following a Constitutional Convention in 2014 that recommended constitutional amendment to provide ESC protections[footnoteRef:21] a Private Members Bill has been debated at the Oireachtas on three occasions,[footnoteRef:22] without success. This Bill would call for a referendum to enshrine ESC rights in the Irish Constitution.[footnoteRef:23] This Bill is currently stalled before the Oireachtas (Irish Parliament). [21:  Citizen’s Information,  Convention on the Constitution, 12 November 2021. ]  [22:  In 2015, 2017 and 2021, see here for the most recent debate in January 2021. ]  [23:  The 37th Amendment of The Constitution (Economic, Social And Cultural Rights) Bill 2018. ] 

· Ask the State for an update on this Bill’s progress;
· Question the State on how ESC rights can be made justiciable;[footnoteRef:24] [24:  Outside of the Constitution and its unenumerated rights and bearing in mind the courts reluctance to rule on ESC rights due to separation of powers concerns.] 

· Ask the State which specific steps is the State taking to incorporate the Covenant into the domestic legal order and why no steps have been taken to date;
· Ask whether adequate financial resources be allocated for the Judicial Council to staff its training function and to engage external experts as necessary;
· Inquire when the State aims to conclude the ratification process of OPICESCR

[bookmark: _Toc92319014][bookmark: _Toc92369083][bookmark: _Toc92371281][bookmark: _Toc92387369][bookmark: _Toc92387467][bookmark: _Toc92453210][bookmark: _Toc92473132]Legal aid 
12. The Committee expressed concern at the last cycle about the restrictive civil legal aid scheme.[footnoteRef:25] A review of the Civil Legal Aid Scheme begun last year.[footnoteRef:26] The Civil Legal Aid scheme has been repeatedly criticised for its overly strict two-tier test: financial eligibility criteria and the merits of the case. Apart from the decision to remove HAP (Housing Assistance) payments, the remit of the Scheme has not been otherwise expanded and many are still excluded from accessing the courts for this reason.    [25:  Concluding Observations, 2015, para. 8.]  [26:  Department of Justice, Minister Naughton announces changes to Civil Legal Aid eligibility, 28 May 2021.] 

· Inquire whether the State will commit to meaningfully reforming the Civil Legal Aid System to be less restrictive and commit to allocating further resources to the Legal Aid Board.

[bookmark: _Toc92369084][bookmark: _Toc92371282][bookmark: _Toc92387370][bookmark: _Toc92387468][bookmark: _Toc92453211][bookmark: _Toc92473133]Consultation with civil society 
13. ICCL encourages the Committee to engage with service providers and other members of civil society who represent specific groups who are particularly impacted by ESC issues. ICCL notes with regret the 8-month delay in the submission of the State Report.[footnoteRef:27] This uncertainty has the effect of adding an additional barrier to civil society and service-provider engagement with the review process.  [27:  The State Report was due in June 2020 and was received in February 2021, see Concluding Observations, 2015, para. 39.] 

· Inquire whether it plans on improving its engagement and communication with civil society for enhanced cooperation.

[bookmark: _Toc92319015][bookmark: _Toc92369085][bookmark: _Toc92371283][bookmark: _Toc92387371][bookmark: _Toc92387469][bookmark: _Toc92453212][bookmark: _Toc92473134]Maximum availability of resources 
14. The 2015 recommendation for human rights impact assessments in the State’s policymaking process, particularly relating to Covenant rights has not been followed.[footnoteRef:28] Evidence-based human rights proofed legislative reform is needed. ICCL called on the government repeatedly during the pandemic response to engage in such assessment, but we did not receive a positive reply.   [28:  Concluding Observations, 2015, para. 11(d).] 

· Ask the State to account for why it has not implemented human rights impact assessments in its policymaking process and whether the State will certify all legislation that may impact rights as human rights compliant. 

[bookmark: _Toc92319016][bookmark: _Toc92369086][bookmark: _Toc92371284][bookmark: _Toc92387372][bookmark: _Toc92387470][bookmark: _Toc92453213][bookmark: _Toc92473135]ARTICLE 2: PROGRESSIVE REALISATION OF RIGHTS & NON-DISCRIMINATION
[bookmark: _Toc92453214]
[bookmark: _Toc92473136]Vaccine status and ESC rights
15. [bookmark: _Ref92457712]As mentioned below,[footnoteRef:29] the State’s failure to provide an adequate health system to cope with the pandemic has directly impacted on the regression of other rights in Ireland. ICCL is a pro-vaccine organisation, however, the government’s rolling out of a vaccine pass system which excludes the possibility of testing interferes with ICESCR rights to partake in social and cultural affairs for those who have not been vaccinated.[footnoteRef:30] These people are being discriminated against and can no longer access most social and cultural spaces. ICCL is also concerned about people losing their right to work due to their vaccine status.[footnoteRef:31] [29:  See below at para. 46.]  [30:  See ICCL, “ICCL says vaccine passports contrary to equality law”, 2 July 2021.]  [31: See Elaine Keogh & Noel Baker “HSE letter informs unvaccinated paramedic of being stood down 'from all frontline duties'”, Irish Examiner, 5 January 2022.] 

· [bookmark: _Toc92369087][bookmark: _Toc92371285][bookmark: _Toc92387373][bookmark: _Toc92387471][bookmark: _Toc92453215]Inquire whether the State will abolish the discriminatory system of vaccine passes and mandatory vaccines for employment or in the alternative will the State provide information on the legal basis for the vaccine pass scheme.[footnoteRef:32] [32:  ICCL particularly would like the Committee to ask the State to: I) identify the purpose of the vaccine pass scheme, (ii) demonstrate how the scheme is necessary over all other measures to achieve that purpose, (iii) demonstrate what human rights impact assessment or equality impact assessment it has carried out to date, (iv) share any and all research and analysis that has been carried out by the State which speaks to the effectiveness of the scheme in sectors where it has been used, (v) include an analysis of how the operation of the scheme has impacted on attitudes, behaviour and compliance with other public health measures, (vi) include testing for the unvaccinated and (vii) make exemptions for those who medically cannot get vaccinated.] 


[bookmark: _Toc92473137]Review of the Equality Legislation
16. ICESCR’s anti-discrimination clause[footnoteRef:33] is pivotal to Ireland’s work towards the greater realisation of ESC rights and ICCL stresses that many of the issues in this submission have a discriminatory and often intersectional dimension that should be incorporated into the Review.  [33:  ICESCR, Article 2(2).] 

17. In 2015, the Committee recommended the adoption of comprehensive anti-discrimination legislation that includes all the grounds for discrimination set out in article 2(2) of the Covenant.[footnoteRef:34] In July 2021 – six years after Committee’s recommendation – the State launched a consultation on the review of the Equality Acts.[footnoteRef:35]  [34:  Concluding Observations, 2015, para. 12.]  [35:  Equal Status Acts 2000-2018 and the Employment Equality Acts 1998-2015.] 

18. [bookmark: _Ref92466384]Currently there are 9 recognised grounds for discrimination in the legislation.[footnoteRef:36] In Ireland’s response to the 2015 List of Issues, the State informed the Committee that “(I)t is not intended to extend these grounds, which already fully protect the rights recognised in ICESCR.”[footnoteRef:37] However, important additional grounds for discrimination under the Equal Status Acts 2000, mainly socio-economic status as well as Trade Union Membership, criminal/spent convictions, and discrimination based on political opinion/party membership have been identified.[footnoteRef:38] As part of the review process, stakeholders have expressed their views on whether new grounds of discrimination should be included, explicitly mentioning the socio-economic ground. Other issues have been raised with the grounds in that they are defined too restrictively and that the legislation as it currently stands explicitly prohibit multiple and intersectional discrimination.[footnoteRef:39] [36:  See FLAC Submission to the Department of Children, Equality, Disability, Integration and Youth’s Consultation on the Review of the Equality Acts, December 2021 (not yet published on their website, www.flac.ie).]  [37:  CESCR, Reply of Ireland to the List of Issues in relation to its third periodic report, E/C.12/IRL/Q/3/Add.1, 8 April 2015,
para. 13. ]  [38:  See FLAC Submission (fn 36), part 2.3; These other grounds have been identified as early as 2004, see Shane Kilcommins, Emma McClean, Maeve McDonagh, Siobhan Mullally and Darius Whelan (2004), Extending the Scope of Employment Equality Legislation: Comparative Perspectives on the Prohibited grounds of Discrimination. ]  [39:  FLAC Submission (fn 36), section 2.4.] 

· Inquire whether the State are committed to adding additional grounds for discrimination, in particular, the socio-economic ground;
· Inquire what steps the State are taking to tackle intersectional discrimination in terms of legislation and in government policy.

19. ICCL now turns to three groups in Irish society whose ESC rights are consistently denied. Travellers, persons with disabilities and asylum seekers suffer the most from the systematic problems discussed below with health and housing to name a few but also are denied specific group rights. 
[bookmark: _Toc92319017]
Travellers 
20. In 2015, the Committee expressed its concern on the long-standing non-recognition of Travellers as an ethnic minority as well as the exclusion of Travellers as an ethnic minority in anti-discrimination legislation.[footnoteRef:40] The Committee recommended that Ireland expedite its efforts to give legal recognition to Travellers as an ethnic minority and include them as an ethnic minority in anti-discrimination legislation.  [40:  Concluding Observations, 2015, para. 33.] 

21. To date, while Travellers were recognised as an ethnic minority by statement in the Oireachtas in 2017,[footnoteRef:41] this does not have a statutory basis as yet. Introduction of specific reference to this ethnic group has been provided for in General Scheme of Criminal Justice (Hate Crime) Bill 2021.[footnoteRef:42]   [41:  Dáil Éireann debate, Report on Recognition of Traveller Ethnicity: Motion, 1 June 2017.]  [42:  See General Scheme of Criminal Justice (Hate Crime) Bill 2021, Head 2 ““ethnicity” includes membership of the Traveller community”. Also, the Equal Status Acts prohibits discrimination on the basis of membership of the Traveller community, Equal Status Act 2000, Section 3(2)(I).] 

· Ask the State for a commitment to a legislative recognition of the Traveller ethnic group.

[bookmark: _Toc92319018][bookmark: _Toc92369088][bookmark: _Toc92371286][bookmark: _Toc92387374][bookmark: _Toc92387472][bookmark: _Toc92453216]Persons with disabilities 
22. Persons with disabilities in Ireland are vastly over represented in terms of homelessness and unemployment figures.[footnoteRef:43] In 2015, the Committee recommended to take all the steps necessary to make available alternatives to institutionalization and to improve living conditions in residential centres, including through regular inspections.[footnoteRef:44]  [43:  Census of Ireland, 2016.]  [44:  Concluding Observations, 2015, para. 13.] 

23. The State report notes that institutions are inspected by HIQA,[footnoteRef:45] however these inspections are only from a health and safety perspective. What these inspections fail to report on are instances of serious abuse such as those uncovered in 2021 by the Brandon report.[footnoteRef:46] This report documented the sexual abuse of 18 residents by another resident at a centre for people with intellectual disabilities over the course of 13 years.[footnoteRef:47] The State has failed to protect persons with disabilities in institutional settings and has failed to ratify the OP to the Convention against Torture which would establish a National Preventative Mechanism, despite their promise at the UPR to do so before the end of 2021.[footnoteRef:48] [45:  State report, para. 4.]  [46:  Kitty Holland “ICCL says properly implemented systems could have prevented abuse at Donegal care home” Irish Times, 28 October 2021. ]  [47:  HSE publishes Independent review of the Management of Brandon, 16 December 2021.]  [48:  See UN, Ireland, UPR, 10 December 2021. ] 

· Inquire what steps the State are taking to ensure that care facilities are inspected to a sufficient standard, not just health and safety.

24. The UN Convention on the Rights of Persons with Disabilities was adopted by the UN in 2006. Ireland signed the Convention in 2007 and ratified it in 2018. However, the Conventions’ Optional Protocol (OP) has still not been ratified. Disabled persons’ ability to exercise their right to seek redress before the UNCRPD Committee is pending its ratification.
· Inquire why the OP has not been ratified yet and to provide a date by when it will be ratified and when it will come into effect.

[bookmark: _Toc92473138]Ward of Court 
25. Persons with disabilities have a right to appropriate supports they may require in exercising their legal rights. In 2015 the State enacted the Assisted Decision Making (Capacity) Act, to provide assistance to people who need help in making decisions about their finances, their health, their care, their property and their affairs.[footnoteRef:49] The national broadcaster recently highlighted the ongoing issues and failure by the state to take action on the Act, 7 years later.[footnoteRef:50] [49:  Kitty Holland “Replacement wards of court system to be delayed without Budget funding”,  Irish Times, 21 September 2020. Note: There are currently over 3,000 people in Ireland detained by a Ward of Court provision under the Lunacy Regulation Act 1871, whereby decisions about where they reside, their care, what they can buy is controlled by a wardship committee, appointed by the court. The 2015 act was envisaged to protect and support people with reduced capacity in making decisions about their own lives. Failure to implement services to enforce the 2015 act is denying individuals a right to have any input into decisions made about them, which is a failure by the State to uphold their human rights obligations.  ]  [50:  Kieran Dineen, “The people caught in Ireland's wardship system”, RTE.ie, 10 November 2021.] 

· Ask the State to confirm when the necessary support services will be implemented and provided with the necessary funding to enforce the Act. 

[bookmark: _Toc92319019][bookmark: _Toc92369089][bookmark: _Toc92371287][bookmark: _Toc92387375][bookmark: _Toc92387473][bookmark: _Toc92453217][bookmark: _Toc92473139]Asylum Seekers 
26. [bookmark: _Ref92444153]Non-nationals, in particular asylum seekers are not afforded the same ESC rights in Ireland. Given Ireland’s development there is no derogation permitted under ICESCR[footnoteRef:51] for this shortcoming. Asylum seekers in Direct Provision centres are denied ESC rights, namely Articles 6, 9, 10, 11 and 12 of the Covenant. Asylum seekers are subjected to poor living conditions and strict restrictions on accessing employment, social security, healthcare and education.[footnoteRef:52] In 2015, the Committee recommended that Ireland improve the living conditions in Direct Provision centres.[footnoteRef:53] No such meaningful improvements have been made. However, the current government has promised to abolish Direct Provision and replace it with a non-profit approach.[footnoteRef:54] The State issued a White Paper on the issue,[footnoteRef:55] which has yet to be implemented. A new civil society coalition is being launched in January 2022 entitled STAD (Stand Together Against Direct Provision) which aims to put pressure on the State to end Direct Provision. [51:  As guaranteed under ICESCR, Article 2(3) for developing countries. ]  [52:  See for example Irish Refugee Council and Doras Luimní, “Joint Submission on Ireland’s 3rd Periodic Report to the International Covenant on Economic, Social and Cultural Rights”, 2020.]  [53:  Concluding Observations, 2015, para. XX.]  [54:  Programme for Government 2020 “Our Shared Future”, p. 88.]  [55:  Department of Children, Equality, Disability, Integration and Youth, White Paper on Ending Direct Provision, 26 February 2021. ] 

· Inquire whether this issue is being prioritised and when the full implementation of the White Paper on ending Direct Provision will be completed.

[bookmark: _Toc92319020][bookmark: _Toc92369090][bookmark: _Toc92371288][bookmark: _Toc92387376][bookmark: _Toc92387474][bookmark: _Toc92453218][bookmark: _Toc92473140]Business and Human Rights 
27. ICCL notes that Ireland’s State report refers to its National Action Plan on Business and Human Rights. ICCL would highlight to the Committee the fact that this Plan finishes at the end of 2021.  
· Inquire whether the State will expedite the next stage of the plan following an assessment of the effectiveness of the first plan and;
· provide remedies for human rights abuses committed either in Ireland or abroad by companies based in Ireland. 





[bookmark: _Toc92319021][bookmark: _Toc92369091][bookmark: _Toc92371289][bookmark: _Toc92387377][bookmark: _Toc92387475][bookmark: _Toc92453219][bookmark: _Toc92473141]ARTICLE 3: GENDER EQUALITY 

[bookmark: _Toc92319022][bookmark: _Toc92369092][bookmark: _Toc92371290][bookmark: _Toc92387378][bookmark: _Toc92387476][bookmark: _Toc92453220][bookmark: _Toc92473142]The Constitution and the Role of Women
28. By way of update since the State Report,[footnoteRef:56] the Citizen’s Assembly on gender equality published their findings in a report in June 2021.[footnoteRef:57] The Assembly voted overwhelmingly in favour or three key constitutional changes amongst other important recommendations.[footnoteRef:58] The State recently appointed a Special Committee on Gender Equality to examine the Citizens Assembly recommendations on gender equality.[footnoteRef:59] This is welcome, however some concerns remain.  [56:  State Report, para. 24.  ]  [57:  Citizens’ Assembly on Gender Equality, Final Report, June 2021.  ]  [58:  These proposed constitutional amendments are to insert a new clause into Article 40 to refer explicitly to gender equality and non-discrimination (96.6 % in favour); to replace the text of Article 41.2 with language that is not gender specific and obliges the State to take responsible measures to support care within the home and wider community (80.9 % in favour) and amend Article 41 to protect private and family life, beyond the marital family (98.9 %).]  [59:  See Oireachtas debate, 9 November 2021.] 

Inquire whether the State will:
· ensure that civil society is represented and its voice is heard and considered appropriately by the Special Committee
· keep gender equality and constitutional reform as a top governmental priority and implement the recommendations of the Committee swiftly
· ensure that the Special Committee’s findings are based on evidence from Civil Society, experts and follow the recommendations of the Citizens Assembly
· ensure that there is no delay in the implementation of the 3 constitutional amendments as recommended by the Citizens Assembly.

[bookmark: _Toc92319023][bookmark: _Toc92369093][bookmark: _Toc92371291][bookmark: _Toc92387379][bookmark: _Toc92387477][bookmark: _Toc92453221][bookmark: _Toc92473143]Gender pay gap  
29. The State has introduced a new Act on the gender pay gap.[footnoteRef:60] The Act requires employers of a certain size to publish information relating to the gender pay gap and, where there is a gap, to explain the measures being taken to reduce it. However, this Act is only applicable to companies with more than 50, 150 or 250 employees dependant on the requirement. These requirements will be in the form of Regulations to give effect to the provisions of the Bill. [60:  Gender Pay Gap Information Act 2021. ] 

· Inquire whether the State will adopt other measures in terms of legislation, regulations, guidance or otherwise for those places of employment which the Bill does not cover and address the gender pay gap in government and provide Department wide transparency.  

[bookmark: _Toc92387478][bookmark: _Toc92453222][bookmark: _Toc92473144]Article 9: RIGHT TO SOCIAL SECURITY & ARTICLE 11: POVERTY

[bookmark: _Toc92453223][bookmark: _Toc92473145]Public Services Card
30. ICCL has long held the position that Ireland’s Public Services Card (PSC), a domestic digital identity scheme initiated by the State for demonstrating proof of identity for a vast range of public services, has no clear legislative basis,[footnoteRef:61] that it targets vulnerable people[footnoteRef:62] most dependent on access to State assistance, and that it is not a necessary or proportionate tool for the State’s stated aims of reducing welfare fraud and error.[footnoteRef:63] These concerns have been shared by the UN Special Rapporteur on Extreme Poverty and Human Rights Philip Alston.[footnoteRef:64]  [61:  ICCL, “Submission to Joint Committee on Employment Affairs and Social Protection: The Public Services Card”, 6 February 2018. ]  [62:  ICCL, “The Public Services Card: Enforced Digital Identities for Social Protection Services”, June 7, 2019. ]  [63:  ICCL, Submission to Joint Committee on Employment Affairs and Social Protection: The Public Services Card, 6 February 2018. ]  [64:  Letter from the UN Special Rapporteur on Extreme Poverty and Human Rights Philip Alston to the Irish Government, April 14, 2020. ] 

31. Considering that the PSC is compulsory for numerous essential services, ICCL has also been gravely concerned that obtaining a PSC requires a biometric facial scan and each person’s information to be stored in an electronic database accessible by numerous state bodies.[footnoteRef:65] ICCL recently welcomed the Department of Social Protection’s decision to withdraw its appeal against the Data Protection Commission’s (DPC) findings in respect of the PSC in December 2021.[footnoteRef:66] The DPC found that it was unlawful for the State to force people to obtain a PSC to access public services, other than social welfare payments.[footnoteRef:67] The DPC is due to issue findings in a separate investigation into the biometric element of the card and another investigation into the use of the PSC’s underpinning database by the Department of Public Expenditure and Reform, following a complaint by Digital Rights Ireland that this use is unlawful.[footnoteRef:68] [65:  The PSC requires users to provide a photo and a facial image biometric scan via the Standard Authentic Framework Environment registration system. This data is combined across agencies into the Single Customer View (SCV) database accessible by certain public agencies.]  [66:  RTE, “Appeal over use of Public Services Card dropped by Dept”, 10 December, 2021.]  [67:  See ICCL, “ICCL reiterates calls to stop the PSC and delete data now”, September 18, 2019.The DPC also found the functioning of the card was not sufficiently transparent, and ordered the Department to delete the supporting documentation that, at that point, some 3.2 million card holders gave the department as part of their PSC application.]  [68:  Jack Power, “Data protection watchdog launches new inquiry into Public Services Card”,  Irish Times, 24 August 2021. ] 

· Inquire whether the State will discontinue the PSC in its current form given the privacy concerns it raises and the poor government response to these concerns. 

[bookmark: _Toc92319024][bookmark: _Toc92369094][bookmark: _Toc92371292][bookmark: _Toc92387380][bookmark: _Toc92387479][bookmark: _Toc92453224][bookmark: _Toc92473146]Article 10: PROTECTION OF THE FAMILY

32. [bookmark: _Toc92369096]In relation to Magdalene laundries, the Committee recommended an independent investigation,[footnoteRef:69] no such  investigation occurred.  [69:  Concluding Observations, 2015, para. 18.] 

· Can the State confirm that a reformed legal framework to advance investigations into the Magdalene laundries will be enacted soon and can they give a time frame for same?

[bookmark: _Toc92319025][bookmark: _Toc92369095][bookmark: _Toc92371293][bookmark: _Toc92387381][bookmark: _Toc92387480][bookmark: _Toc92453225][bookmark: _Toc92473147]Mother and Baby Homes
33. In response to the State Report[footnoteRef:70] the State has failed to acknowledge the breadth and seriousness of rights violated at the Mother and Baby Homes.[footnoteRef:71] Forced labour and forcible family separation were some of the numerous crimes carried out at the Mother and Baby Homes.[footnoteRef:72]   [70:  State report, paras 138-143.]  [71:  Academics responded to the report through a human rights lens as the report itself did not mention human rights, see “Rights and the Mother and Baby Homes Report: Reaching Different Findings”, July 2021.]  [72:  Ibid, sections 3.3 and 4.] 

34. The Mother and Baby Homes Commission of Investigation’s final report[footnoteRef:73] was met with wide criticism and disappointment.[footnoteRef:74] A recent High Court declaration[footnoteRef:75] found that survivors were denied the right of reply to the report before publication and as a result the report is “fatally flawed”. Survivors contested the findings which did not accurately reflect their evidence. Redress recommendations have been based on a report which was compiled by a flawed process[footnoteRef:76] and therefore must be reviewed as a matter of priority. The report was debated in the Dáil which highlighted that the many survivors are upset and angered by the report.[footnoteRef:77] The issue of access to records remains outstanding.[footnoteRef:78]  [73:  Department of Children, Equality, Disability, Integration and Youth, “Final Report of the Commission of Investigation into Mother and Baby Homes”, 12 January 2021.]  [74:  Mairead Enright, “Why mother and baby homes report findings cannot be let stand: Alternate conclusions around force and abuse possible as accuracy of history is key”, Irish Times, 19 July 2021 .]  [75:  Philomena Lee and Mary Harney v. the Minister of Children, Equality, Disability, Integration and Youth 2021/303JR.]  [76:  “Irish High Court Declares that Mother and Baby Homes Commission of Investigation Treated Survivors Unlawfully”, Clannproject.org, 17 December 2021.]  [77:  Dáil Éireann debate, “Report of the Commission of Investigation into Mother and Baby Homes: Statements”, 13 January 2021.]  [78:  Ibid.] 

35. [bookmark: _Ref92471711]The redress scheme[footnoteRef:79] has several shortcomings.[footnoteRef:80] The scheme is not inclusive of all who have been affected by their experiences in mother and baby homes. The scheme does not include access to records, information and inquests into deaths in state care. It has been described by victims as offensive and requires that victims who accept compensation under the scheme must sign a waiver to not pursue legal action against the state (in violation of their human right to an effective remedy).[footnoteRef:81] The scheme offers €5000 to survivors who spent three months or less in a home.[footnoteRef:82] In comparison, in court for a personal injury claim, a person would be entitled to €47000 for the loss of a milk tooth, up to €27,800 for a minor sprain to the wrist and up to €87,300 for a moderate lower limb injury with full recovery expected.[footnoteRef:83] However, the trauma and suffering the survivors of these homes continues to this day.[footnoteRef:84] The abuse is not “historical” but ongoing. [79:  Department of Children, Equality, Disability, Integration and Youth, Payment Scheme, 16 November 2021.]  [80:  For example, the majority of ICCL’s recommendations were not followed, see “ICCL submission to the Mother and Baby Homes Redress Scheme”, 31 March 2021.]  [81:  “No understanding of trauma': Survivors hit out at 6-month rule & legal waiver in redress scheme” Journal.ie, 16 November 2021.]  [82:  Department of Children, Equality, Disability, Integration and Youth, Payment Scheme, 16 November 2021, p. 5.]  [83:  General Guidelines as to the amounts that may be awarded or assessed in Personal Injury Claims, Book of Quantum, 2016.]  [84:  See fn 81. Survivors are still denied access to their personal records for example raising data protection issues as well.] 

· Inquire whether the State will commit to a full review of the report given it has been declared as flawed by the High Court.
· As the redress scheme has been based on the acceptance of a flawed report, will this scheme also be revisited? 
· Can the State confirm that the redress scheme will be extended to all who have been affected by their experiences in mother and baby homes? 
· Can the State confirm that any financial payment accepted will not preclude victims from exercising their right to pursue further legal action?
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36. Domestic violence(DV) is prevalent in Ireland and the pandemic saw a substantial rise in DV.[footnoteRef:85] While the Domestic Violence Bill 2018 is welcome, there is a lack of progress in terms of data collection on domestic violence. There does not exist a stand-alone crime of domestic violence however ICCL welcomes proposals to add a crime of non-fatal strangulation.[footnoteRef:86] There is a lack of awareness among judges for example of the gravity of domestic violence against women as can be seen by the hesitancy of the High Court to grant asylum applications on this ground.[footnoteRef:87] Further, there persists difficulties for survivors accessing legal aid.  [85:  In 2020, Women’s Aid saw a 43% increase in demand for its services compared to 2019., see Women’s Aid, “Media Release: 29,717 Domestic Abuse Contacts Made With Women's Aid in 2020 are Just 'the Tip of the Iceberg” 22 June 2021.]  [86:  Paul Hosford, “McEntee plans to make strangulation a standalone offence”, the Irish Examiner, 8 November 2021.]  [87:  See Patricia Brazil, Law and Gender in Modern Ireland: Critique and Reform (Hart/Bloomsbury 2019).] 

37. Victims of DV are not always able to avail of alternative remedies such as for example the scheme of compensation to victims of violent intentional crime. Numerous barriers in this scheme impede victims of DV such as the absence of legal aid for all applicants to the Scheme, the strict exclusion of compensation for pain and suffering[footnoteRef:88] and the 3 months statute of limitations.[footnoteRef:89]  [88:  Scheme of Compensation for Personal Injuries Criminally Inflicted Effective from 20 April 2021, para. 6(e).]  [89:  Ibid, para. 10.] 

· Inquire whether the new strategy on violence will be survivor-informed and human rights compliant.
· Inquire whether the State is monitoring the effectiveness of the Domestic Violence Act 2018 and how the Istanbul Convention is being used in the State to protect victims of DV
· Inquire whether there will be a further increase in legal aid for victims of DV and whether the civil legal aid requirements will be relaxed for survivors.
· Inquire whether the new crimes of DV and non-fatal strangulation will be brought into law expeditiously.
· Inquire whether funding will be available to the Judicial Council to provide training on DV and general training for other stakeholders to be sensitized to the social context of DV;
· Inquire whether the scheme of compensation to victims of crime will be amended to better serve victims of DV.
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38. There is no right to adequate housing in Ireland,[footnoteRef:90] and there are increasing numbers of homeless people due to an acute housing shortage.[footnoteRef:91] This housing and homelessness crisis is compounded by the ongoing health crisis both of which have been exacerbated by the pandemic. However, the emergency expedient responses to the pandemic show that change is possible.[footnoteRef:92]  [90:  See for example, Housing Rights Watch. In its last review, CESCR recommended Ireland take numerous steps to address the housing crisis, Concluding Observations, 2015, para. 26.]  [91:  Focus Ireland, “Single adult homelessness continues to rise despite pandemic decreases”, 28 December 2021.]  [92:  HSE Clinical Lead for the Homeless Covid Response in Dublin, Dr Austin O Carroll, “The Opportunity of Crisis”, 19 May 2020, “[t]he experience to date of the Covid-19 initiative for the homeless demonstrates that health and housing are inextricably linked. The challenge now is to capitalise on the progress achieved to date, to make the temporary more permanent thereby ensuring a continuity of care for Ireland’s most vulnerable citizens in a post-pandemic world.”] 

39. By way of update since the State Report,[footnoteRef:93] the State have launched a new housing plan to end the housing crisis.[footnoteRef:94] However this “new plan” has been heavily criticised by civil society who note that it looks identical to old plans which have failed.[footnoteRef:95] There is still much work to be done on addressing the housing crisis and in protecting the health of those without adequate housing. This includes those living in congregated settings such as Direct Provision Centres, overcrowded and unsuitable halting sites and homeless hostels, as well as ethnic minorities, including Travellers. The State must take further steps to protect these individuals, including by ensuring access to own door accommodation and adequate sanitation.  [93:  State report, paras 199-234. ]  [94:   Department of Housing, Local Government and Heritage, “Housing for All - a New Housing Plan for Ireland”, 2 September 2021.]  [95:  Watch “New Plan for Housing, Same Failed Policies”, Irish Congress of Trade Unions, 30 April 2021 published on the Raise the Roof campaign page. ] 

40. There is wide public support for a constitutional referendum with the aim of adding the right to housing into the Constitution.[footnoteRef:96] The Joint Committee on Housing, Local Government and Heritage is mandated to specifically look at (inter alia) the issue of a referendum ‘on housing’.[footnoteRef:97] This is welcome, however to date there has been a serious lack of political will for housing reform.[footnoteRef:98] As put by UN Special Rapporteur on adequate housing in Ireland there exists a “unchallenged the prevailing paradigm that housing is a commodity rather than a social good”.[footnoteRef:99] [96:  See Home for Good campaign. ]  [97:  See the Committee on Housing, Local Government and Heritage website here.]  [98:  E.g. Ireland has an explicit reservation on Article 31 (Right to Housing) of the European Social Charter (revised), see here.]  [99:  Leilani Farha, UN Special Rapporteur on adequate housing, , “Making the Case for a Right to Housing in Ireland”, Simon Community, June 2018, p. 2.] 

41. As discussed above[footnoteRef:100] the Government’s White Paper on Direct Provision commits to abolishing the for-profit nature of that system. However, the Government reliance on private for-profit providers for some homeless accommodation is at odds with that goal.[footnoteRef:101]  [100:  See above para. 24.]  [101: Laoise Neylon, “Advert for Homeless Hostel Estimates Profits of €250,000 a Year” Dublin Inquirer, 27 January 2021. There have been informal reports that it is the same companies who are profiting from Direct Provision and homeless centres. ] 

42. ICCL is also concerned about the use of forced evictions which are often carried out by private security forces with the Irish police “overseeing” this operation and use of force against those being evicted.[footnoteRef:102] [102:  See for example, “ICCL demands answers from Gardaí over disproportionate and unaccountable tactics used at North Frederick Street eviction”, 12 September 2018; ICCL questions gardaí over allegedly illegal eviction, 13 August 2020; Conor Gallagher “The vexed issue of gardaí and evictions: ‘It’s a messy, nasty business’”, Irish Times, 29 October 2021.] 

· Inquire whether the State has a deadline set for the work of the Joint Committee on inserting a right to housing into the constitution and whether the Joint Committee will prioritise this;
· Inquire whether the State is willing to effectively and structurally address the housing crisis;
· Inquire whether the State will immediately stop engaging with for-profit providers of homeless accommodation;
· Inquire whether the State will immediately stop the inappropriate presence of police at forced evictions and the use of force at these events;
· Inquire whether the has an update on the Ban on Rent Increases Bill 2021 or other progressive legislation that will assist renters and/or homeless persons.
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43. ICCL is concerned at the overall deterioration in health-care services particularly for marginalised groups such as members of the Traveller and Roma community, persons with disabilities, transgender persons and those with addiction and mental health issues accused of crime. 
44. Ireland has an ongoing health crisis with significant inequality in access between those who can only access public care and those who can afford private health insurance. Recent figures stating the number of people on hospital outpatient waiting lists as exceeding 900,000.[footnoteRef:103]  [103:  Conor Pope, “More than 900,000 people on hospital waiting lists”, Irish Times, 10 September 2021.] 

45. We saw during the initial stages of the Covid response that where the political will is there, the resources can be made available to take meaningful steps towards addressing the longstanding issues that have prevented the realisation of the right to adequate, available healthcare.  
46. [bookmark: _Ref92452179]Two key principles that the State must consider in fulfilling its obligations under ICESCR are non-discrimination and non-regression. ICCL is concerned that the progress made towards realising these rights has been undone in a manner not compatible with ICESCR. Not availing of a potential extension to the leasing of private hospitals means reduced public access to healthcare facilities. The lack of hospital beds and ICU beds has had a direct impact on other rights in Ireland, as government has sought to impose restrictions on movement, association, and assembly to ensure hospitals are not overrun.[footnoteRef:104]   [104:  See for example ICCL, Human Rights in a Pandemic, May 2021, p.37-64. See above at para. 14.] 

· Inquire how the State plans to make essential healthcare available to everyone in Ireland on an equal basis, whether this is a priority, whether learnings from the Covid-19 response are being factored in and;
· how it plans to better analyse and address the health needs of minoritized populations, including Traveller and Roma communities and transgender people. 
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Safe zones
47. ICCL believes that everyone has the right to access healthcare safely, with dignity and privacy.[footnoteRef:105] A necessary corollary to achieving that is a provision for safe access zones around abortion services. The continuous stigmatization of women who need to access legally permissible healthcare causes immense distress and trauma. The current government included safe zones in their program for government but to date this has not been advanced. A Bill is currently before the Oireachtas.[footnoteRef:106]  [105:  The right to abortion is protected under ICESCR, Articles 2, 3 and 12. ]  [106:  Safe Access to Termination of Pregnancy Services Bill 2021.] 

· What steps will the State take to ensure that the Safe Zones Bill will be signed into law expeditiously with sufficient implementation and monitoring of same.
 
Abortion Legislation Review 
48. In 2018 a referendum was held which repealed the eight amendment of the Irish Constitution and the legislative framework to provide for terminations was enacted in the Health (Regulation of Termination of Pregnancy) Act 2018. The legislation obliges that a review is carried out no later than three years after the legislation has been enacted.[footnoteRef:107] This timeframe has now passed.  [107:  Health (Regulation of Termination of Pregnancy) Act 2018, section 7.] 

49. The Minister for Health recently acknowledged that the ‘ease of access’ for abortion services has not yet been achieved in Ireland.[footnoteRef:108] There are still women travelling to the UK to avail of access to healthcare and terminations for medical reasons. Evidence suggests there are several barriers to women accessing services.[footnoteRef:109] The Abortion Working Group (AWG) which is chaired by the National Women’s Council are concerned that to date no independent chair has been appointed for the legally mandated review process.[footnoteRef:110] Independent oversight is crucial to the process. [108:  Elaine Loughlin, “Minister 'not satisfied' with level of abortion access”, Irish Examiner, 8 December 2021.]  [109: The National Women's Council of Ireland, “#AbortionAccess campaign” [Accessed 6 January 2022]; Abortion Rights Campaign and Lorraine Grimes PhD, “Too Many Barriers: Experiences of Abortion in Ireland
after Repeal”, September 2021. ]  [110:  National Women’s Council, “Abortion Working Group calls on Stephen Donnelly to immediately appoint independent chair”, 8 December 2021.] 

· What steps will the State take to meaningfully advance abortion care in Ireland and;
· can they confirm that there will be independent oversight for stage 1 of the review process. 
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[bookmark: _Toc92473152]Mental health and the criminal justice system
50. ICCL is concerned at the high level of accused and convicted persons suffering from mental health issues.[footnoteRef:111] This marginalised group does not have equal access to mental health services.  [111:  See Report by the Mental Health Commission on Access to Mental Health Services for People in the Criminal Justice System, 2021.] 

· Call on the State to account for its actions in relation to the overrepresentation of mentally unwell persons in prisons and inquire what steps it is taking to improve access to mental health services for this group. 
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     The Irish Council for Civil Liberties (ICCL) is Ireland’s oldest independent human rights body. It has been at the forefront of every major rights advance in Irish society for over 40 years. ICCL helped legalise homosexuality, divorce, and contraception. We drove police reform, defending suspects' rights during dark times. In recent years, we led successful campaigns for marriage equality and reproductive rights. 
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