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BRIEFING ON KENYA FOR THE 
COMMITTEE ON THE RIGHTS OF THE CHILD, 
PRESESSIONAL WORKING GROUP – June 2015

From Dr Sharon Owen, Research and Information Coordinator, Global Initiative, sharon@endcorporalpunishment.org
This briefing describes the law relating to corporal punishment of children in Kenya – where prohibition in all settings has been achieved but some legislation is still to be formally repealed/amended. In light of the Committee’s General Comment No. 8 on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment” and its previous recommendations to Kenya on the issue, we hope the Committee will:
· in its List of Issues for Kenya, raise the issue of corporal punishment of children, in particular noting the Constitutional prohibition of all corporal punishment of children and asking what progress has been made in formally bring other legislation into conformity with the Constitution, including through repealing the right to “administer reasonable punishment” in the Children Act 2001, and
· in its concluding observations on the third-fifth report of Kenya, welcome the adoption of the Constitutional protection for children from all corporal punishment and recommend that other legislation be formally repealed/amended so as to conform to the prohibition, including through repealing the right to “administer reasonable punishment” in the Children Act 2001.


1 The report of Kenya to the Committee on the Rights of the Child
1.1 In the third to fifth state party report of Kenya to the Committee on the Rights of the Child, the Government describes legislation prohibiting corporal punishment of children, including in the Constitution adopted in 2010.[footnoteRef:1] The Government notes that there are proposals to amend the Children Act “which will prohibit the administration of unreasonable punishment at home and in institutions offering alternative care”.[footnoteRef:2] [1:  CRC/C/KEN/3-5 Unedited Version, Third-fifth state party report, paras. 131, 132-135, 207]  [2:  ibid., para. 133] 

1.2 We hope the Committee will welcome the adoption of the Constitutional protection for children from all corporal punishment and recommend that other legislation be formally repealed/amended so as to conform to the prohibition, including through repealing the right to “administer reasonable punishment” in the Children Act 2001.

2 Prohibition of corporal punishment in Kenya and further reform necessary
2.1 Kenya adopted its new Constitution in 2010. Article 29 prohibits all corporal punishment of children: “Every person has the right to freedom and security of the person, which includes the right not to be – ... (c) subjected to any form of violence from either public or private sources; (d) subjected to torture in any manner, whether physical or psychological; (e) subjected to corporal punishment; or (f) treated or punished in a cruel, inhuman or degrading manner.” These rights apply to all persons and all settings, public and private (art. 20). According to article 2 of the Constitution, the prohibition overrides contradictory provisions in domestic legislation, thereby making all corporal punishment unlawful:  “(1) This Constitution is the supreme law of the Republic and binds all persons and all State organs at both levels of government.... (4) Any law, including customary law, that is inconsistent with this Constitution is void to the extent of the inconsistency, and any act or omission in contravention of this Constitution is invalid....”
2.2 Other legislation must now be brought into line with the Constitutional prohibition of corporal punishment. This process has been initiated in Kenya but is not yet complete and the following law reform is required:
· Explicit repeal of the right “to administer reasonable punishment” in article 27 of the Children Act 2001. A Children Act (Amendment) Bill is under discussion which includes clear prohibition of corporal punishment, thus confirming the Constitutional prohibition, but as at January 2015 it did not explicitly repeal the defence of “reasonable punishment”.
· Repeal of authorisations of corporal punishment in education and penal laws. The Basic Education Act 2013 explicitly prohibits corporal punishment in schools and in correctional facilities and borstal institutions, confirming the Constitutional prohibition. However, regulations under the previous Education Act remain in force, including the Education (School Discipline) Regulations, article 11 of which allows corporal punishment. These Regulations must be repealed. Similarly, provisions authorising corporal punishment in the Prisons Act and Rules and the Borstal Institutions Act and Rules must be formally repealed.
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